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Dear Sir,

Referring to your letter of 24 September 2015, in which the Court informed the
Government of the Slovak Republic that the President of the Grand Chamber has granted
leavs, under Rule 44 § 3 of the Rules of Court, to make written observations to the Coust,
please find enclosed the Government observation to the case.
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OBSERVATIONS OF THE GOVEMENT OF THE SLOVAK REPUBLIC FOR
THE GRAND CHAMBER
IN CASE OF DUBSKA AND KREJZOVA v. THE CZECH REPUBLIC

L. GENERAL OBSERVATION

1. With lettex of 24 September 2015, the deputy registrar of the Grand Chamber of the
Buropesn Court of Human Rights (hereafter the ,,Grand Chamber and the ,Coutt*) notified
the Govemment of the Slovak Republic (heteafter the ,,Government*) on the president of the
Grand Chamber granting leave upon Rule 44 sec, 3 of the Rules of the Court to the request of
the Slovak Republic enabling thus the Governtent to entet into the proceedings in case of
Dubsks and Krejzovi v. the Czech Republic (hereafter the ,application” and ,,applicants*).

2. In the instant case the Court sitting in the former fifth section examined whether the
prohibition to health care providets to attend home hirths violates the right of the applicatits
for respect of their privacy upon Article 8§ of the Convention for the Protection of Human
Rights and Fundamental Freedoms (heteafter the ,Convention). In the judgment of
11 December 2014 (hereaftet the ,judgment') it atrived to the conclusion that the noted
rights of the applicants were not violated,

3. The Govemment of the Slovak Republic upon the tequest of the deputy registrar of
the Grand Chambet submit within the set time limit the following observations to the case.

II. LAW

4. Tbe Chamber in the judgment, having regard to all the cizcumstances of the case and
bearing in mind that there is no European consensus in the matet, found that in 2dopting and
applying the policy in force at the relevant time relating to home births, the authozitiss did not
exceed the wide margin of appreciation afforded to them or upset the fair balance which is
tequired to be struck berween the competing interests. Accordingly, it concladed that there
has bean no violation of Article 8 of the Convention,

5. The Government fully consent I:o the conclusmn. of thc. Chambe: on the non-violation
of Article 8 of the Convention, - '

6, As for the examination of the case, the Government assume its assessment to be done
from the point of view of positive obligations and ot the negative obligations of the State. It
is undoubted that it is not all the time inevitable in the practice to precise the obligation of the
State as the boundary between the State’s positive and negative obligations, as reiterated by the
Court (fot instatice Won Hannover 1. Germary, no. 59320/00, judgment of 24 June 2004, § 57,
are very tight. Despite of this, 2 detailed analysis of this aspect in cettain cases, including the
present one, is appropriate. The principles for assessing the positive and negative obligadom
of the State ate according to the Convention similar, but some factors shall be more important
in assessing the situation from the point of view of positive obligations of the State ~ being so
in search for fait balance between the intetests of the individual and the society as such, as the
Coutt within the positive obligations gives the States wider margin for appreciation as in
assessing the case from the point of view of negative obligation.
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7. Providing service connected to pregnancy and birth is a significant lesue of women’s
human rights. Respective concerned sights ate regulated by international conventions. In
Asticle 12 of the Intesnational Covenant of Economic, Social and Cultural Rights the States to
the Covenant recognize the right of evetyone o the enjoyment of the highest attainable
standard of physical and menta] health, Article 12 of the Conveation on Elimination of all
formns of Discrimination against women (CEDAW) explicitly defines the obligation of State
Parties to ensure to Women appropriate services in connection with ptegnancy, confinement
and the post-natal period. When interpreting the noted tights, the UN Committee for
Economic, Social and Cultural Rights stresses that the right to health contains also freedoms
and also claims. Freedoms contain the rights of every petson to control their health and body
and the tight not to be subjected to interventions of weatment without previous consent. On
the contrary, claims in the Committee view contain the right to a system of heslth protection
providing equal opportunities for people in order for them to be able to use the highest
atiainable staadard of health, The Committee also stated that the right to health, like other
social rights, included the following interrelated and essential elements: availability (meaning
that properly functioniag public health and healtheare facilities, goods, services and progtams
have to be available in sufficient quantity within the State pasty), accessibility (meaning that
healthcare facilitles, goods and services have ta be accessible to everyone), acceptability
(meaning that all healtheare facilities, goods and setvices must be respectful of medical ethics
and culturally appropriate) and quality (mesning that healtheare facilities, goods and setvices
smuat also be selentifically and medically appropniate and of good quality),

8 The Convestion onthe Rights of the Child handles the issue of bitth or the
cireumstances of child birth even more pasticularly, recognizing in Article 24 the rights of the
child to the enjoyment of the highest attainable standard of health and to facilities for the
treatment of ilness and rehabilitation of health. States Parties shall strive to ensure that no
child is deptived of his ot het fight of access to such health care services, shall pursue full
implementacion of this right and, in pardcular, shall take apptoptiate measures smorng othets
for to diminish .infant and child mortality, to ensure the provision of necessaty medical
assistance and health caze to all children and to ensute appropriate pre-natal and post-natal
health care for mothers.

9. In Asrticle 15 (2013) of the general comments to the Convention on the Rights of the
Child the UN Commitree binds the States to provide for adequate tegulation, supetvision and
conditions in the field of provision of health care services which is in the Government’s view
substantive fot the assessment of the submitted case, the Committee iznpqsq__s o States also
the obligation to invent mechanisma for the determination and hold lisbility, ensuring the
observe standards of quality control. It is the responeibility that the Committee holds for
crucial part of realizaton of the right of children to health. 'The Committee reminds State
Parties on their obligution to eosure that relevant government suthotities and service
providers are held accountable for maintaining the highest possible standard of childten’s
haslth and health care until they reach the age of 18, National laws should place a swatutory
obligation on the State to provide the setvices, programa, human resources and infrastructure
needed to realize children’s right to health and provide a statutory entitlement to essental,
child sensitive, quality health and relared services for pregmant women and children
jrrespective of their ability to pay. (Asticles 90 and 94 of the Comments)

10. As follows £rom the cited provisions, States have strong positive obligation as to the
duty to tegulate and set the system of provision of health care in relation to bisths including
the provision of adequate education of 2ll poviders of health care and other involved
subjects, control and enforce the observation of the existing medical, material, human right
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and other televant standards and within such context the functioning of the system
continuous monitoting (including collection and publishing of necessaty data) and reconsicder
themn. Their aim should be nonetheless to provide protection and tealization of the right to life
and health of woman as well the child.

11, Already the incresse of the noted standazds of natal and neonatal health care lead in
the 20th century to gradual ttansfer of deliveries from domestic environment to hospitals.
Result of professionalizing was the significant decrease or mostality of newborns and othets.
Statistical data of WHO ate unanimous — countties of the developed wotld with well
developed infrastructure of health care establishments providing services connected to
delivesy show significantly lower results as the countries with lower standard in chis field. The
Slovak Republic zanks in this tegazd among developed States, 23 statistics also confirm. In the
50¢s of the 20th century almost 65% of all births wete transferred to maternity hospitals and
in the £0es almost 98% of them. By transfesting deliveries to hospitals maternal mortality out
of 70 women for 100 000 childten born alive decreased to 10 women for 100 000 children
born alive, As for montality of newbotns, according to the neonatal section of the Slovsk
Pediatric Association was in 2014 the new bom mottality in the Slovak Republic 3.3 for 1000
children botn alive, which has positive decreasing tendency,

19. The Chamber considered in the judgment that there exist no grounds for doubting
that the policy in issue in the Czech Republic was designed to protect the heaith and safety of
the newborn dusing and after delivery and, at least indirectly, that of the mother. It noted that
it tmay accordingly be said that it setved the legiimate aim of the protection of health and of
the tights of othera within the rmeaning of Article 8 § 2 of the Coavention.

13, The Govemment fully identify with this conchusion and underline that legitimate aim
of protecting the best interests of the child, depending on their nature and setiousness, may
overside those of the parent. The Government reiterate, as stated by the Chamber in its
judgment, that while there is generally no conflict of interest between the mother and her
child, cettain choices made by the mother as to the place, circumstances ot method of delivery
may be seen fo give rise to an increased tisk to the health and safety of the newboms, whose
mortality tatc, as shown io figures for perinaaal and neonatal deaths, is not negligible, despite
2l the advances in medical care. The Gevernment in this regard attess the positive obligation
of the State to protect life and health of the child and the obligation of States to grant children
highest attainable standard of health care.

14, 1t follows from the Court’s case-law that a number of factors must be taken into
account when determining the breadth of the margin of appreciation to be enjoyed by the
Stats when deciding any case undet Article 8 of the Convention. The margin will tend to be
narrowet whete the right at stake is cmcial to the individual's effective enjoyment of intimate
ot key rights (see Consors v. the United Kingdom, judgment of 27 May 2004, § 82, with further
references), Whete, however, there is no consansus within the member States of the Council
of Burope, either as to the relative importance of the interest at stake of a8 to the best means
of protecting it, the margin will be wider (ssc 4, B aud € o Irafand, judgment of 16 December
2010, § 232, with furthet references, and Stwbing o Garmany, judgment of 12 April 2012, § 60,
with further tefetences). In the present case the Chamber expressly conceded that the margin
of appreciation to be afforded to the zespondent State must be 2 wide one, giving an involved
complex matter of healthcare policy requiting an nssessment by the national suthomitics of
expest and sclentific data concetning the selative risks of hospital and home bitths, the
physical velnerability of newbotne snd their full dependence on decisions made by othets
which justifies @ strong involvement on the part of the State and the fact that the issue of
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home births touches on ateas whete there is no clear common ground amongst the membex
States and involves general social and economic policy considerationa for the State, including
the allocation of financial means, as setting up an adequate emergency system may involve
shifting budgatary resources from the general system of maternity hospitals to a fiew secusity
setwotk for hotne bizths.

15, The Government shall be aware of theit positive obligaton to ptotect the life and
health of the child and provide it the highest attainable standard of health cate and the
responsibility connected to it. In the Government’s view, the sbove noted may not be
ptovided for in home births. Regarding the above listed, in sense of the Slovak legal regnlation
health care is provided by the ptovider of health care, obliged to dispase with material and
techniical equipment, set by raapecﬁve legal rule, Qualifisd midwives are entitled to individually
assist in the health cate institute of institutional eare exclusively physiological delivery during

_which episiotomy is required. Home births brlng about risks for the mother and her child
which are not balanced by the basic and needed necessities at home.

16. The Chamber stated in its judgment that the majority of the research studies presented
to it do fiot suggest that there is an increased risk for home births compated to bitths in a
hospital, but only if certain precondidons ate fulfilled (home bitths only in the case of “low.
risk” pregnancies, attendance by a qualified midwife, who is able to detect any complications
duding a delivety and to refer a woman in labour to 2 hospital if necessary and the transfer of
tnother and child to hospital should be secured within a very short period of time). With
regard to the fact that in the Slovak Republic the rate of births cutside health cate institutes
according to last data of 2013 amounted to 0,36 % (198 births) it is not poasible to statistically
assess the level of their securty. Statistic from Westetn Eutopean countries enabling home
births show that 2 part of home births required tzanspost 1o hospital ~ for example in
Ge:mmy in 2013 up to 11,3 % of home bitths tequmed traosport to hospital duting delivery
and in 0,1% of cases the was born during transport. *

17. The Government stresa in this regard that bitths are mostly not to plan, with
unforeseesble course and the possibility of acute threat of the mother and her baby’s health
and life. To foresee if pregnancy will end with physiological birth or need of fast intervention,
Ot necessaty sutgery is impossible in advance, Bitth is in all cases a dynamical process which
may get complicated in any phase and may ditectly threaten the life of the fetus and obviously
the woman in labor. None of such complications tay be tesolved at home which is being
testified by births with lasting results cither with the child or the mother. Acute hypoxia of the
child, embolism or bleeding of the woman is not possible to handlc beyond health care
institution, Unpreteemitted trend is also the constantly increasing age of the mothers and the
trelated complications, According to the statistics of the National Center of Health
Information for instance in 2013, in the Slovak Republic 6292 newborns required provision of
health care in specialized neonatological institutions, that is, approximately every B to 9 botn
child required specialized intensive health care,

18, The Government steess that the ficld of proviaion of health care has its specifics,
reflecting historical, geogtaphical, demoggaphical, scientific and economic development of the
region, The State carties responsibility by considering all factors for health cace to be provided
completely and at the highest attainable level to evetyone under its competence without
difference, wheteas it must in the examined field look for balance betwean individual interests

f See dm of Gcac]hchaft fit Qual:tat in der auberklinischen Geburtshilfe e.V.
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of the mothers conceming the coutse of the labor and the interests of the state on the
protection of the mothets” and child health,

19. Regarding the State’s wide matgin of appreciacion in this field, the Slovak Republic
maintaing the view to prefer humanization during birth and adjustment of the circumstances
for births, but only in health cate institutions. It should inevitably be stressed the need of
protection of children tights, their chance to life and their right to health which are during
bisth beyond a health cate institution decreased. The majotity of women selecting the
posuibility of delivery in domestic citcumstances argument with the need for intimacy, the
opportunity ta select the method and position of delivety, to decline medical interventions
duzing its course, the need for the presence of close person and exclusion of separation from
the child. The UN Comymittee for the rights of the child requires States to suppott the Mother
and baby friendly hospital inidative, where WHO and UNICEF set the criteria for maternal
and neonatal stations ofhealth care institutions, While coopersting with the noted
oxganizations, the Slovak Republic since 1996 implements quality projects of perinatal care
including suppozt of physiological matesnity, behavioral approach during common nursing of
newborns and mothers, support of breast-feeding and stresses the inseparability of the mother
and cbild de. Each health cate provider shall be responsible for the highest stanidard of birth
humanization, Some providers rebuilt health care insdtutions in otder for them to use in the
practice also altetnative methods of giving bitths, for example, vertical birth position, birth
into water and acceptance of birth plans upon mother tequest, exclusive rooms with
possibility of presence of husband and family members during birth and the entire stey in the
health cate institution. Immediate contact of the mother with the newborn after delivery shall
be provided for in each delivery room and is condition for the , Mather and baby friendly
hospitala”~ Mother and Baby Friendly Hospital Initiative — MBFHI From the peint of view
of breast-feeding support, MBFHI is in the Butopean Union considered for 2 model of the
best practical cate about the mother and the newbon after delivery, It requises among others
the dded newbom to be placed on the mother’s body (skin to skin) within half an houz afser
delivery, to provide fot the newbom and mother to be together enabling breast-feeding “upon
request”, and 8o on,

20. The Govetnment assume that this approach concerning births, similas to that in the
Czech Republic, meets the idea of respect and active support of women rights connected to
births, They fully accept at the same time the tights of the child following from international
documents, providing therewith for the balance between the intterests of the woman, her child
aad the society Interest to keep them. .

21. With reference to the afore mentioned, the Governroent request the Grand Chamber
to decide similarly, as the chamber did on the non violation of the zrights of the applicants
under Asticle 8 of the Convention, with regard to the fact that by adopting and asserting
policics concerning home births the Czech authozities did not exceed the wide margin of
appteciation which they dispose with and either the balance that need to be kept between the
concerned conflicting interests,

Bratislava, 15 October 2015
ratislava ober
ikovi

%
Marica Pj '
Agent of the Govetnment of the Slovak

Republic before the Eurapean Court of Human
Rights



