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1. Intervention in the Proceedings and Introduction

On 11 July 2014, | intervened in the proceedings as the secondary party in an
attempt to contribute with my observations to outlining the issue so that the
Constitutional Court could assess in in the overall context.

The Petitioner is seeking the annulment of a decision which allegedly violated his
right to education, parental care in accordance with the beliefs and conscience of
the parents, the integrity of the person, the protection of health, respect for
private and family life, the right not to be discriminated against, and the right to a
fair trial, while not respecting the principle of the legality of the exercise of official
authority enshrined in Art. 2 (3) of the Constitution and Art. 2 (2) of the Charter of
Fundamental Rights and Freedoms (hereinafter only as “the Charter”) and other
principles contained in Art. 2 (3), 3 (3) and 4 of the Charter.

At the same time, he seeks the annulment of the provisions of Section 50 of the
Act on Public Health Protection?: “Day care facilities looking after children of up to
3 years of age or pre-school facilities may only accept a child who has undergone
regular vaccination, has evidence that they are immune to the disease or cannot
undergo vaccination for permanent contraindication”, and Section 34 (5) of the
Schools Act?: “When admitting children to pre-school education, it is necessary to
observe the conditions laid down in a special legal regulation. 223

While | believe that the parents’ decision not to vaccinate the Petitioner tends to
be based on another expert opinion on the issue of vaccination, rather than on
the beliefs protected by Art. 9 of the Convention or Art. 15 (1) of the Charter, it
does not affect the overall assessment of the issue, so | will not address this
reservation in detail.

2. Generally on Mandatory Vaccination

| respect the ten-year-old conclusion of the Human Rights and Biomedicine
Committee of the Government Council for Human Rights* on the suitability of
maintaining mandatory vaccination in the Czech Republic.

At the same time, | support its recommendation to develop a professional and
public debate on the extent of mandatory vaccinations and to extend
individualisation and greater flexibility in granting exemptions from
mandatory vaccination, including defining and taking into account psychological
and social contraindications to therapeutic and diagnostic interventions,
including vaccination®.

1 Act No. 258/2000 Coll., On Public Health Protection, as amended.

2 Act No. 561/2004 Coll., on Pre-School, Primary, Secondary and Higher Vocational and
Other Education (Schools Act), as amended.

3 Footnote 22 refers to Section 50 of the Public Health Protection Act.

4 The conclusions were based on the results of three Committee meetings (October 2002,
May 2003, and July 2004), meetings with the Chief Public Health Officer and consultation with
leading experts in paediatric medicine, immunology and epidemiology.

5 “Obviously, forcing people engaging in the so-called natural lifestyle and alternative
medicine to vaccinate their children despite their explicit disapproval and resistance is clearly
counterproductive. Not only does it have negative psychological implications for these
families, which may in turn be more serious than not vaccinating these children, but it is also
in practice associated with threats or even imposing serious sanctions, representing



3. On the Right to Education and Unequal Status of Children with
Temporary Contraindications

| am aware of the Decision of the Constitutional Court file reference IV. US
4212/12 of 9 July 2013, in which the Court questioned the nature of kindergarten
care and gave priority to a public subjective right to health protection® over the
possible right to education, without expressly carrying out a proportionality test.

I would like to say that | have no doubt that the purpose of kindergartens is not
just to look after and care for children, but also to educate them. After all, the fact
that it is part of the right to education, rather than (only) social service, follows
directly from the fact that education in kindergartens is referred to in the Schools
Act, i.e. the law implementing the right to education within the meaning of Art. 41
of the Charter. | therefore state that the intervention of the public authority or the
decision which is the formal subject of the constitutional complaint and which is
based on the contested provisions of the Act, constitutes an interference with the
Petitioner’s right to education under Art. 33 (1) of the Charter, combined with the
fundamental right not to be discriminated against under Art. 3 (1) of the Charter
without regard to the status, in this case consisting specifically in the health
status. Under such circumstances, the constitutional order does not foresee the
definition of law enforceability (limitation of the right) by law, and any interference
with this right must be subject to a strict assessment of proportionality.

Under the Schools Act, education is based, inter alia, on the principle of equal
access without any discrimination on grounds of race, colour, gender,
language, belief and religion, nationality, ethnic or social origin, property, family
and health or any other status.’

Thus, even a child who cannot be regularly vaccinated due to their health status
is not supposed to be excluded from access to and provision of education. To
some extent, this situation is reflected in Section 50 of the Public Health
Protection Act. Thus, a child who cannot undergo vaccination for permanent
contraindication should enter the educational institution with the certainty that
their health will not be jeopardised. Thus, the contested provisions practically
guarantee equal access to education for a child with a permanent
contraindication (otherwise they could be excluded from access to education).

inadequate interference with family life. The disproportionality of sanctions then radicalizes
the opponents of vaccination, but it also has a negative impact on public opinion in general.”
(Complaint to the Human Rights and Biomedicine Committee of the Government Council for
Human Rights on mandatory vaccination issues, 2007)

6 “As regards the objections to the violation of the right protected by Art. 33 of the Charter, the
Constitutional Court (just as the Municipal Court) adds that, in the situation where the
exercise of the right to continue attending kindergarten subject to regular vaccination
poses or may pose a threat to the health of others, it is impossible to give priority to
the Petitioner’s right to education which has conflicted with the rights of others to
health protection. Moreover, the question arises as to whether care in kindergarten at all
falls under the subjective public right to education protected by the Charter. Even in the case
of an affirmative answer, public subjective right to health protection takes priority.
Moreover, the Petitioner’s exercise of her right was prevented by her failure to accept the
conditions laid down for everyone in the same manner. Nor did she take any other steps that
would allow admission to kindergarten in accordance with Section 50 of the Public Health
Protection Act with regard to the individual reasons on the part of the Petitioner, i.e. without
having received vaccination.”

7 The provisions of Section 2 (1) (a) of the Schools Act.



However, the legal regulation does not appear to ensure the protection of these
children also by imposing the vaccination obligation on the staff of educational
facilities.

However, the provisions of Section 50 of the Public Health Protection Act at
the same time prevent access to education and its provision to children
with temporary contraindications?®, as it does not exceptionally permit their
admission to pre-school education.

As a result, the provision affects the whole spectrum of the child’s fundamental
rights. In addition to the rights mentioned by the Petitioner, it also implies the
unequal status of children with permanent contraindications and children whose
temporary contraindications (a summary of such contraindications) also
prevented them from undergoing mandatory vaccination in a “timely” manner.

| believe that the provisions of Section 50 in conjunction with Section 46 of the
Public Health Protection Act do not stand up to the so-called proportionality test. |
will remain at the heart of balancing the right to education and the right to health
protection.

(1) Suitability test (Does the measure restricting the right to education
achieve the objective pursued, i.e. the right to health protection?);

(2) Necessity test (Is there another measure to achieve the same objective
yet being more considerate of the right to education?);

(3) Balancing test (test of minimising the interference with both fundamental
rights; weighing formula, i.e. considering empirical, system, contextual,
and value arguments).

In principle, | do not call into question the legitimacy of the general objective of
mandatory vaccination (protection of public health) or the theoretical objective of
the provision under review (according to the Government’s statement, the
provision protects the health of children attending pre-school education facilities).
The measure under review allows theoretically achieving the objective pursued. It
might thus pass the suitability test, even if | partially challenge fulfilling this
criterion.

I am convinced that the provision under review fails to stand the necessity test in
particular.

8 “Permanent contraindications are considered those in which the vaccine can never be
administered to humans. Temporary contraindications, on the other hand, indicate a situation
in which, after some time, the medical reasons preventing vaccination will have ceased (e.g.
acute febrile disease). The basic document for a physician’s decision on the validity of a
contraindication is the vaccine package leaflet or the so-called Summary of Product
Characteristics. It is freely accessible on the website of the State Institute for Drug Control
(SIDG). There may be specific contraindications for each vaccine. However, the following
three apply to all:
e Severe reaction with impaired general condition following previous administration of
the vaccine;
e Anaphylactic reaction to the active ingredient of the vaccine (antigen) or certain other
ingredients;
e Acute illness with moderate or severe course regardless of the presence of fever.”
Beran, J.: Vaccination. Galén. First edition, 2006, p. 38. ISBN 807262380X.



If the State considers that compliance with the obligation to undergo vaccination
is indeed so important in the interests of public health protection, it is advisable to
enforce it by the means provided, i.e. primarily (in extreme cases - after
unsuccessful conduct) by imposing a sanction for an infraction®. | would like to
point out that in such a case, in the spirit of the Judgment of the Constitutional
Court file reference Ill. US 449/06 of 3 February 2011, the public authority must
take into consideration “all the relevant circumstances of the case, in
particular the urgency of the reasons alleged by the person, their constitutional
relevance, as well as the threat to society that the person’s conduct may cause.
The consistency and persuasiveness of the person’s allegations will also be an
aspect.”

However, instead of actually enforcing the obligation (with the exceptions
mentioned), the State practically abuses the optically legitimate aim, as it
actually seeks to achieve it through another “sanction” imposed on the parents,
i.e. not admitting a (partially) unvaccinated child to a pre-school facility. Thus, the
child is taken hostage, as it ultimately punishes the child by refusing them access
to education without assessing the actual risk of jeopardising other children in
a particular pre-school facility and, most importantly, unexceptionally, i.e.
irrespective of other reasons preventing the child from being vaccinated before
entering the pre-school facility (including a combination of temporary
contraindications). At this point, 1 would like to note the unequal position of
children with permanent contraindications and children whose temporary
contraindications (a summary of such contraindications) also prevented
them from undergoing mandatory vaccination “in a timely manner”. In order to
illustrate the situation, | would like to add that | have received a complaint©
documenting the case of at least twenty autistic children who have experienced
serious complications following vaccination against mumps, measles and rubella.
Thus, in practice, there may be various contraindications which materially
correspond to permanent contraindications but are not marked as such and
therefore do not constitute an exception to mandatory vaccination.

The claimed objective of protecting other children in a particular pre-school facility
does not stand up in the event that all other children are vaccinated (at that
time an unvaccinated child could not, in principle, jeopardise them, even if the
child became infected themselves). Even the vaccination against diseases the
transmission of which between children in pre-school facilities in the Czech
Republic is out of question (e.g. tetanus, hepatitis B, or polio) cannot achieve
the claimed objective. The idea that this is in fact a different punishment
(complication) for parents is also supported by the fact that the strict conditions
required for the purposes of admission to pre-school education cease to
exist once the child is subject to mandatory education.

| consider the means of achieving the claimed objective to be manifestly
excessive (disproportionate and unnecessary) also because vaccination
represents a means of purely preventive protection practically precluding the
(actual) endangerment of other (unvaccinated) children in pre-school facilities.
The excessive nature of the measure (total exclusion of not completely
vaccinated children) stands out in comparison with preventive measures taken by

9 The provisions of Section 29 (1) (f) of the Act on Infractions.
10 File reference 1532/2014/VOP/MJ.



neighbouring countries. They temporarily restrict the access of ill and
unvaccinated children to educational facilities only when the disease occurs and
for the usual incubation period of the disease. These countries achieve the first
objective (protection of public health by a high vaccination rate) by supporting
voluntary blanket vaccination in the form of reimbursement of vaccination from
the health insurance system.

The provisions of Section 50 of the Public Health Act violate the principle of
proportionality in the second step (necessity test), so the test of balancing both
fundamental rights (the test of minimising the interference with both fundamental
rights and the weighing formula) may seem redundant.

The results of the test of minimising the interference with both fundamental rights
in the form of considerate approach to the nature and meaning of the limited
fundamental right (the optimisation order) stem largely from considerations made
for the necessity test. While the provision under review encroaches on the very
essence of the right to education (by virtue of an unexceptional exclusion from
education), its non-fulfilment is practically unable to directly interfere with the right
of others to health protection.

In the scope of the so-called weighing formula, | will perhaps emphasise only a
contextual argument. The application of the provision under review does not
merely lead to an interference with the right to education. Possible preference for
the right to the protection of the health of others may also interfere with the other
fundamental rights of the child (in particular their right to the integrity of the
person, health protection, and respect for private and family life).

4. On Satisfying the Requirement of a Legal Basis for a Possible Limitation
of a Fundamental Right

By means of its Decision file reference I. US 1987/13 of 18 June 2014, the
Constitutional Court indicated the necessity to assess the petition seeking the
annulment of Section 34 (5) of the Schools and Section 50 of the Public Health
Protection Act, “especially from the point of view of the Constitutional Court’s
case law relating to issues of the requirement of a legal basis for a possible
limitation of a fundamental right.”

The provisions of Section 34 (5) of the Schools Act merely declares the existence
of the obligation stipulated in Section 50 of the Public Health Protection Act: “Day
care facilities looking after children of up to 3 years of age or pre-school facilities
may only accept a child who has undergone regular vaccination, has evidence
that they are immune to the disease or cannot undergo vaccination for permanent
contraindication.”

Stipulating the obligation of (regular) vaccination is then provided in the
provisions of Section 46 (1) of the Public Health Protection Act, which provides
for the obligation “to undergo the stipulated type of regular vaccination as
provided for in the implementing regulation in the stipulated cases and terms”,
with the reference to the implementing legal regulation determining the
“vaccination classification and the condition for carrying out vaccination” At
present, Decree No. 537/2006 Coll., on Vaccination against Infectious Diseases,
serves as the implementing decree.



In its Decision file reference 3 Ads 42/2010 — 92 of 21 July 2010, the Supreme
Administrative Court concluded that the obligation to undergo vaccination was
stipulated by a by-law, i.e. the implementing decree, and therefore refused
to apply it due to a conflict with the constitutional order.1!

Although the provisions of Section 46 of the Public Health Protection Act have not
undergone any substantial changes, the Supreme Administrative Court’s Grand
Chamber, in its Resolution file reference 8 As 6/2011 — 120 of 3 April 2012, did
not call into question the legal basis for limiting a fundamental right.*?

It also stated that the failure to comply with the obligation to undergo specifically
regular vaccination against measles, rubella and mumps vaccination cannot be
sanctioned, as Section 5 of Decree No. 537/2006 Coll. does not set a term or age
limit by which this obligation must be complied with, yet in its opinion, “this does
not yet make the norm unconstitutional or inapplicable for the purposes set out in
Section 50 of the Public Health Protection Act, which unambiguously requires the
compliance with this obligation prior to admitting the child to a pre-school facility”.

In agreement with the Petitioner, | believe that the provisions contested by him,
and the provisions of Section 46 of the Public Health Protection Act, fail to
comply with the requirement of a legal basis for a possible limitation of a
fundamental right under Article 4 (2) of the Charter. In fact, the legislature
failed to even define the essential parameters of mandatory vaccination (it failed
to set limits on the authorisation) and apparently delegated the imposition of
primary obligations to the executive power. The by-law regulation itself, without
being supported in the law, specified the defining features of mandatory
vaccination.

As for the Government’s statement that “the vaccination schedule is not an
unchanging dogma” and that it is “necessary to maintain the possibility of flexible
response to changes”, | would like to add that the requirement of at least a
general statutory definition of the diseases against which children have been
mandatorily vaccinated for virtually decades does not prevent the possibility of

11 “Thus, the Act provides the Defendant with a totally unlimited scope for considering which
types of vaccination will be classified as “regular”, which will be subject to the legal obligation
to “undergo vaccination” and which will not. The result is a situation in which obligations, the
violation of which is sanctioned in the context of administrative punishment, are not "specified
in detail", but are originally determined by a decree, rather than by law, as prescribed by the
Charter of Fundamental Rights and Freedoms in its Art. 4. The Supreme Administrative Court
is therefore of the opinion that Decree No. 439/2000 Coll. (currently No. 537/2006 Coll.)
‘interferes in matters reserved to the law”, as it “lays down primary rights and obligations” in
the sense of the quoted judgments of the Constitutional Court. It is therefore contrary to the
constitutional order and thus not applicable to the present case.”

12 “The framework regulation of the obligation of natural persons to undergo vaccination laid
down in Section 46 of Act No. 258/2000 Coll., on Public Health Protection, and its
specification in Decree No. 537/2006 Coll., on Vaccination against Infectious Diseases,
comply with constitutional law requirements, under which obligations can be imposed only on
the basis of and within the law (Article 4 (1) of the Charter of Fundamental Rights and
Freedoms) and the limits of fundamental rights and freedoms can only be regulated by law
(Article 4 (2) of the Charter of Fundamental Rights and Freedoms).”... “It can therefore be
said that the Act imposes on selected groups of individuals, in general, yet in the sufficient
unambiguous and certain manner, the very obligation to be vaccinated, as part of regular or
special vaccination...”



specifying the details, which is the focus of the Government, using a by-law
regulation.

5. Conclusion

| believe that the provisions of Section 50 (in conjunction with Section 46) of the
Public Health Protection Act interfering with the right to education under Art. 33
(1) of the Charter in combination with the interference with the right not to be
discriminated under Art. 3 (1) of the Charter fail to stand the proportionality
test. Nor does the contested provision satisfy the requirement of a legal basis
for a possible limitation of a fundamental right under Art. 4 (2) of the Charter.

| therefore propose that the Constitutional Court annul Section 50 of the
Public Health Protection Act.

Mgr. Anna Sabatova, Ph.D.

Public Defender of Rights
(signed electronically)
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1. Vstup do fizeni, uvedeni do problematiky

Dne 11. Cervence 2014 jsem vstoupila do Fizeni jako vedlejSi UcCastnik ve snaze
prispét svymi postfehy k nastinéni problematiky tak, aby ji Ustavni soud mohl
posoudit ve vSech souvislostech.

StéZovatel Zada zruSeni rozhodnuti, jimiz mélo byt poruseno jeho pravo na vzdélani,
rodiCovskou péci v souladu s myslenim a svédomim rodi€l, nedotknutelnost osoby,
ochranu zdravi, respektovani soukromého arodinného Zivota, pravo nebyt
diskriminovan a pravo na spravedlivy proces, ato pfi souCasném nerespektovani
zasady legality vykonu vefejné moci zakotvené &lankem 2 odst. 3 Ustavy aél. 2
odst. 2 Listiny zakladnich prav asvobod (dale jen ,Listina“) a dalSich principl
obsazenych v €l. 2 odst. 3, €l. 3 odst. 3 a 4 Listiny.

Soucasné navrhuje zru$it ustanoveni § 50 zakona o ochrané vefejného zdravi':
LZarizeni poskytujici péci o dité do 3 let véku v dennim reZimu nebo pfedskolni
zafizeni mohou pfrijmout pouze dité, které se podrobilo stanovenym pravidelnym
oCkovanim, ma doklad, Ze je proti nakaze imunni nebo se nemuze o¢kovani podrobit
pro trvalou kontraindikaci.“ a § 34 odst. 5 $kolského zakona®: ,Pfi pfijiméani déti
k pfedskolnimu vzdélavani je tfeba dodrzet podminky stanovené zviastnim pravnim
predpisem.??*3

Domnivam se sice, ze rozhodnuti rodi€u neockovat stéZovatele vychazi spise nez
z presvéddeni, chranéného ¢&l. 9 Umluvy &i &l. 15 odst. 1 Listiny, z jiného odborného
nazoru na problematiku oCkovani, na celkové posouzeni problematiky to vSak nema
vliv, proto se této vyhradé nebudu podrobné vénovat.

2. Obecné k povinnym oc¢kovanim

Respektuji deset let stary zavér Vyboru pro lidska prava a biomedicinu Rady viady
pro lidska prava* o vhodnosti zachovani povinného o&kovani v Ceské republice.

Podporuji sou€asné jeho tehdejSi doporuceni rozvinout odbornou i vefejnou diskusi
o rozsahu povinnych oc¢kovani arozsifit individualizaci avétsi flexibilitu
pfi udélovani vyjimek zpovinného ockovani, véetné vymezeni a zohlednéni
psychologickych a socialnich kontraindikaci 1éCebnych a diagnostickych vykonu
véetné ogkovani®.

Zakon €. 258/2000 Sh., o ochrané vefejného zdravi, ve znéni pozdéjSich predpisu.

Zakon €. 561/2004 Sb., o pfeddkolnim, z&kladnim, stfednim, vy38im odborném a jiném vzdélavani (Skolsky
zakon), ve znéni pozdéjSich predpisu.

Poznamka pod ¢arou €. 22 odkazuje na § 50 zakona o ochrané vefejného zdravi.

Zaveéry vychazely z vysledkl tfi zasedani vyboru (fijen 2002, kvéten 2003, ervenec 2004), jednani s hlavnim
hygienikem a konzultaci s pfednimi odborniky z oblasti détského Iékafstvi, imunologie a epidemiologie.

LVynucovani toho, aby osoby orientované na tzv. pfirodni zpusob Zivota a alternativni medicinu podrobovaly
své déti ockovani pres svlj vyslovny nesouhlas a odpor, je zjevné kontraproduktivni. Ma nejen negativni

téchto déti, ale navic to byva v praxi spojeno i s hrozbami &i pfimo realizaci citelnych sankci, pfedstavujicich
neadekvatni zasahy do rodinného Zivota. Nepfiméfenost sankci pak dale radikalizuje odplrce o¢kovani a ma



3. K pravu na vzdélani a nerovnému postaveni déti s do€asnou
kontraindikaci

Jsem si védoma usneseni Ustavniho soudu sp. zn. IV. US 4212/12 z 9. &ervence
2013, jimz soud zpochybnil povahu péce v matefské Skole a pred pfipadnym pravem
na vzdélani uprednostnil vefejné subjektivni pravo na ochranu zdravi®, ato bez
vyslovné provedeného testu proporcionality.

Predesilam, Ze nepochybuji o tom, Ze smyslem matefskych Skol neni jen hlidani déti
apéCe oné, nybrz pravé jejich vzdélavani. Ostatné, Ze jde o soucast prava
na vzdélani, nikoli (jen) o socialni sluzbu, vyplyva pfimo ize skute€nosti,
Ze o vzdélavani v matefskych Skolach hovofi Skolsky zakon, tedy zakon, jenz
ve smyslu ¢l. 41 Listiny pravo na vzdélani provadi. Konstatuji tedy, ze zasahem
organu vefejné moci, resp. rozhodnutim, jez je formalnim pfedmétem ustavni
stiznosti a které se opira o napadena ustanoveni zakona, je dotCeno zakladni pravo
stéZovatele na pravo na vzdélani dle €l. 33 odst. 1 Listiny, v kombinaci se zakladnim
pravem nebyt diskriminovan ve smyslu ¢l. 3 odst. 1 Listiny bez rozdilu jiného
postaveni, zde konkrétné spocivajiciho ve zdravotnim stavu. Za takovych okolnosti
ustavni porfadek nepredpoklada vymezeni vymahatelnosti prava (omezeni prava)
zakonem a pfipadny zasah do tohoto prava musi byt podroben pfisnému posuzovani
pfimérenosti.

Podle Skolského zakona je vzdélavani zalozeno, mimo jiné, na zasadé rovného
pristupu bez jakékoli diskriminace z diivodu rasy, barvy pleti, pohlavi, jazyka, viry
a nabozenstvi, narodnosti, etnického nebo socialniho plvodu, majetku, rodu
a zdravotniho stavu nebo jiného postaveni.’

Z pfistupu ke vzdélani a jeho poskytovani by tak nemélo byt vylou€eno ani dité, které
pro svuj zdravotni stav nemuze byt podrobeno pravidelnému ockovani. Na takovou
situaci svym zplsobem pamatuje pravé § 50 zakona o ochrané vefejného zdravi.
Dité, které nemuze podstoupit ockovani pro trvalou kontraindikaci, by tak
do vzdélavaciho zafizeni mélo pfichazet s jistotou, Ze nebude ohrozZen jeho zdravotni
stav. Napadena ustanoveni tedy ditéti s trvalou kontraindikaci prakticky zajistuji
rovny pfistup ke vzdélani (v opacném pfipadé by mohlo byt z pfistupu ke vzdélani
vylou€eno). Nezda se vSak, Ze by pravni Uprava zajiStovala ochranu téchto déti také
tim, Ze by povinnost o¢kovani ukladala rovnéz personalu vzdélavacich zarizeni.

ovSem téZ negativni vliv na vefejné minéni obecné.” (podnét vyboru pro lidska prava a biomedicinu Rady
vlady pro lidska prava k problematice povinnych ockovani, 2007)

,Pokud jde o namitky tykajici se poru$eni préva chranéného &l 33 Listiny, Ustavni soud (obdobné jako
mestsky soud) dodava, Ze za situace, kdy vykon prava pokrac¢ovat v dochdzce do matefské Skoly,
podminény pravidelnym oc¢kovanim, ohroZuje, resp. muZe ohroZovat zdravi jinych, nelze uprednostnit
otazka, zda péée v materské $kole vubec spada pod Listinou chranéné subjektivni verejné pravo na vzdélani.
| kdyZz bychom odpovédéli kladné, verejné subjektivni pravo na ochranu zdravi ma prioritu. Realizace
prava stéZovatelky byla navic znemoZnéna ji samou tim, Ze nepristoupila na podminky stanovené
pro vSechny stejné. Neucinila ani jiné kroky, které by v souladu s ustanovenim § 50 zakona o ochrané
verejného zdravi umoZriovaly prijeti do matefské $koly s ohledem na individuaini ddvody na strané
stéZovatelky, tedy aniz by o¢kovani absolvovala.”

Ustanoveni § 2 odst. 1 pism. a) Skolského zakona.



Ustanoveni § 50 zakona o ochrané vefejného zdravi vSak soucasné brani
v pristupu ke vzdélani a jeho poskytovani détem s doéasnou kontraindikaci®,
nebot’ bezvyjimeéné nepripousti jejich pfijeti k predSkolnimu vzdélavani.

Ustanoveni ve vysledku zasahuje do celého spektra zakladnich prav ditéte. Krom
prav zminénych stéZovatelem navozuje také nerovné postaveni déti s trvalou
kontraindikaci a déti, jimz docasna kontraindikace (souhrn takovych
kontraindikaci) rovnéz znemoznila ,,véas“ podstoupit povinné o¢kovani.

Domnivam se, Ze ustanoveni § 50 ve spojeni s § 46 zakona o ochrané vefejného
zdravi neobstoji v takzvaném testu proporcionality. Zustanu pfitom v zakladu
U pomérovani prava na vzdélani a prava na ochranu zdravi.

(1) test vhodnosti (Umozriuje opatieni omezujici pravo na vzdélani dosahnout
sledovaného cile — prava na ochranu zdravi?);

(2) test potrebnosti (Existuje jiné opatfeni, umoZzriujici dosahnout stejného cile,
které je vSak k pravu na vzdélani Setrnéjsi?);

(3) test pomérovani (test minimalizace zasahu do obou zakladnich prav; vaZzici
formule, tj. zvaZzovani empirickych, systémovych, kontextovych i hodnotovych
argumentu).

V zasadé nezpochybriuji legitimitu obecného cile povinného ockovani (ochrana
vefejného zdravi), ani teoretického cile hodnoceného ustanoveni (dle vyjadfeni vliady
ustanoveni chrani zdravi déti navstévujicich predsSkolni vzdélavaci zarizeni).
Hodnocené opatfeni teoreticky umoZzZiuje dosahnout sledovaného cile. V testu
vhodnosti by tedy snad mohlo uspét, byt isplnéni tohoto kritéria Castecné
zpochybnim.

Jsem pFesvédCena otom, Ze hodnocené ustanoveni neobstoji zejména v testu
potrebnosti.

Povazuje-li stat splnéni povinnosti podrobit se oCkovani skute¢né za natolik dulezité
v zajmu ochrany vefejného zdravi, mél by jeji spInéni vynucovat k tomu uréenymi
prostiedky, tedy primarné (v krajnim pfipadé — po bezvysledném jednani) ulozenim
sankce za prestupek®. Upozorfiuji véak, Ze v duchu nalezu Ustavniho soudu sp. zn.
ll. US 449/06 ze 3. Gnora 2011 v takovém pfipad& organ vefejné moci musi vzit
v ivahu ,vSechny relevantni okolnosti pfipadu, zejména naléhavost danou
osobou tvrzenych duvodd, jejich ustavni relevanci, jakoZ i nebezpeci pro spole¢nost,
které muZe jednani dané osoby vyvolat. Vyznamnym aspektem bude také
konzistentnost a presvédcivost tvrzeni dané osoby.“

8 »Za trvalé kontraindikace se povazuji takové, pfi kterych se dana ockovaci latka nem(ze ¢Elovéku nikdy

podat. Do¢asné kontraindikace znaci naopak situace, kdy po urcité dobé zdravotni duvody, které brani
oc€kovani, pominou (napf. akutni hore€naté onemocnéni). Zakladnim dokumentem pro rozhodnuti Iékafe
o platnosti kontraindikace je pfibalovy letak ockovaci latky nebo takzvany souhrn Gdaji o pfipravku. Ten je
volné& pFistupny na webovych strankach Statniho Gstavu pro kontrolu 1&&iv (SUKL). Pro kazdou ogkovaci latku
mohou existovat specifické kontraindikace. Pro v§echny vSak plati tfi nasledujici:

] zavazna reakce s posSkozenim celkového stavu po predchozim podani ockovaci latky;

] anafylakticka reakce na uc€innou slozku oc¢kovaci latky (antigen) nebo na nékteré dalsi slozky;

L] akutni onemocnéni se stfedné t&Zkym nebo téZzkym pribéhem bez ohledu na pfitomnost horecky.”
Beran, J. O¢kovani. Galén. Vydani prvni, 2006, s. 38. ISBN 807262380X.

Ustanoveni § 29 odst. 1 pism. f) zakona o pfestupcich.



Namisto skute¢ného vynucovani stanovené povinnosti (se zminénymi vyjimkami)
vSak stat prakticky zneuziva opticky legitimniho cile, protoZe se ho fakticky snazi
dosahnout prostifednictvim jiné ,sankce” stihajici rodiCe, totiZz nepfijetim (Castecné)
neoCkovaného ditéte do predskolniho zafizeni. Dité si tak bere jako rukojmi, nebot
ve vysledku tresta dité tim, Ze mu odepfe pristup ke vzdélani, ato bez posouzeni
skuteéného rizika ohrozZeni ostatnich déti v konkrétnim pfedsSkolnim zafizeni
a hlavné bezvyjimeéné - bez ohledu na ostatni divody branici ditéti absolvovat
oCkovani pred nastupem do pfedskolniho zafizeni (v€etné kombinace docasnych
kontraindikaci). Zde se vracim k upozornéni na nerovné postaveni déti s trvalou
kontraindikaci a déti, jimz do€asna kontraindikace (souhrn takovych
kontraindikaci) rovnéz znemoznila ,v€as“ podstoupit povinné ockovani.
Pro dokresleni situace dodavam, e mam k dispozici podani®® dokladujici pfipad
minimalné dvaceti autistickych déti, unichz se po oCkovani proti pfiusnicim,
spalnickam a zardénkam objevily zavazné komplikace. V praxi tedy mohou existovat
rozlicné kontraindikace, které materialné odpovidaji trvalym kontraindikacim,
ale nejsou takto oznaceny, proto nepredstavuji vyjimku z povinného o¢kovani.

Tvrzeny cil v podobé ochrany ostatnich déti v konkrétnim pfedskolnim zafizeni
neobstoji pro pfipad, ze jsou vSechny ostatni déti ockovany (tehdy je neoCkované
dité v zasadé nemuze ohrozit, ani kdyby se snad samo nakazilo). K tvrzenému cili
nemulze vést ani ockovani proti onemocnénim, jejichz prenos mezi détmi
v predskolnich zafizenich v Ceské republice nepfipada v Gvahu (napf. tetanus,
Zloutenka typu B, obrna). MySlenku, Ze jde ve skute€nosti o jiny trest (komplikaci)
pro rodiCe, podporuje také to, Zze striktni podminky vyzadované pro ucely pfijeti
k predskolnimu vzdélavani pominou, jakmile se na dité vztahuje povinna skolni
dochazka.

Prostfedek k dosazeni deklarovaného cile povazuji zazjevnhé prehnany
(nepfiméfeny a nepotfebny) iproto, Zze ockovani pfedstavuje prostfedek ryze
preventivni ochrany prakticky vyluCujici jiz samotny vznik (realného) ohrozeni
ostatnich (neoCkovanych) déti v pfedsSkolnim zafizeni. Pfehnanost prostfedku (Upiné
vylou€eni plné neoCkovanych déti) vynikne ve srovnani s preventivnimi opatfenimi
pfijimanymi okolnimi staty. Ty doCasné omezuji pfistup nemocnych a neoCkovanych
déti do vzdélavacich zafizeni az v okamziku vyskytu onemocnéni, a to po obvyklou
inkubacni dobu onemocnéni. Spinéni prvniho cile (ochrany vefejného zdravi vysokou
proo¢kovanosti) pak tyto staty dosahuji podporou dobrovolného ploSného oCkovani
v podobé uhrady oCkovani ze systému zdravotniho pojisténi.

Ustanoveni § 50 zakona o vefejném zdravi poruSuje zasadu proporcionality jiz
ve druhém kroku (test potfebnosti), proto se test pomérovani obou zakladnich prav
(test minimalizace zasahu do obou zakladnich prav a vazici formule) mize zdat
nadbytecny.

Vysledky testu minimalizace zasahu do obou zakladnich prav v podobé Setfeni
podstaty a smyslu omezovaného zakladniho prava (pfikazu optimalizace) plynou
do znacné miry z uvah ucinénych pro ucely testu potfebnosti. Zatimco hodnocené
ustanoveni zasahuje samotnou podstatu prava navzdélani (bezvyjimeCnym

10 \edeno pod sp. zn. 1532/2014/VOP/MJ.



vylou€enim ze vzdélavani), jeho nenaplnéni prakticky neni sto bezprostfedné
zasahnout do prava jinych na ochranu zdravi.

V rozsahu takzvané vaZici formule zduUraznim snad jiz jen kontextovy argument.
Aplikace hodnoceného ustanoveni totiz nevede pouze kzasahu do prava
na vzdélani. Pfipadné upfednostnéni prava naochranu zdravi jinych muze
zasahnout také do ostatnich zakladnich prav ditéte (zejména do jeho prava
na nedotknutelnost osoby, ochranu zdravi a respektovani soukromého a rodinného
zivota).

4. K naplnéni pozadavku zakonného zakladu pro mozné omezeni
zakladniho prava

Ustavni soud usnesenim sp. zn. |. US 1987/13 z 18. &ervna 2014 naznadil
nezbytnost zabyvat se navrhem na zruSeni § 34 odst. 5 Skolského zakona a § 50
zakona o ochrané vefejného zdravi, ,a to zejména z hlediska judikatury Ustavniho
soudu, vztahujici se k otazkam pozZadavku zakonného zakladu pro mozné omezeni
zakladniho prava.”

Ustanoveni § 34 odst. 5 Skolského zakona pouze deklaruje existenci povinnosti
zakotvené ustanovenim § 50 zakona o ochrané vefejného zdravi ,Zafizeni
poskytujici péci o dité do 3 let véku v dennim rezZimu nebo predskolni zafizeni
mohou pfijmout pouze dité, které se podrobilo stanovenym pravidelnym oCkovanim,
ma doklad, Ze je proti nakaze imunni nebo se nemuize oCkovani podrobit pro trvalou
kontraindikaci.“

Stanoveni povinnosti (pravidelnych) ocCkovani se pak pfipisuje ustanoveni § 46
odst. 1 zdkona o ochrané vefejného zdravi, které zakotvuje povinnost ,podrobit se,
v provadécim pravnim predpisu upravenych pripadech a terminech, stanovenému
druhu pravidelného ockovani“ s odkazem na provadéci pravni predpis, ktery upravi
,Clenéni oCkovani a podminky provedeni ockovani“. Provadéci vyhlaskou je aktualné
vyhlaska ¢. 537/2006 Sb., o oCkovani proti infekénim nemocem.

NejvysSi spravni soud v rozhodnuti €. ). 3 Ads 42/2010 — 92 z 21. Cervence 2010
dospél k pfesvédc€eni, Zze povinnost podrobit se o€kovani zakotvil podzakonny
predpis - provadéci vyhlaska, proc¢ez ji odmitl aplikovat pro rozpor s astavnim
poradkem.™

PfestoZze ustanoveni §46 zdkona o ochrané vefejného zdravi nedoznalo
podstatnych zmén, rozSifeny senat Nejvyssiho spravniho soudu v usneseni €. j. 8 As
6/2011 — 120 z 3.dubna 2012 nezpochybnil zakonny zaklad pro omezeni

11 . A . . . . . . s .
»Zakon tak vytvari Zalovanému zcela neomezeny prostor pro uvahu, které druhy vakcinace zaradi mezi tzv.

,pravidelné’, na néz se bude vztahovat zakonna povinnost ,podrobit se ockovani’, a které nikoli. Vysledkem je
pak stav, kdy povinnosti, jejichz poruSeni je sankcionovano v ramci spravniho trestani, nejsou ,blize
specifikovany’, nybrz originarné urcovany teprve vyhlaskou, a nikoli, jak predvida Listina zakladnich prav
a svobod ve svém ¢l. 4, zakonem. Nejvy$Si spravni soud je tedy toho nazoru, Ze vyhlaska ¢. 439/2000 Sb.
(aktualné ¢. 537/2006 Sh.) ,zasahuje do véci vyhrazenych zakonu’, protoZe ,stanovuje primarni prava
a povinnosti’ ve smyslu citovanych nalezti Ustavniho soudu. Je proto v rozporu s dstavnim poradkem, a tudiz
na projednavanou véc neaplikovatelna.*”



zakladniho prava.'? Konstatoval také, Ze nespinéni povinnosti podrobit se konkrétné
pravidelnému ocCkovani proti spalniCkam, zardénkam a pfiusnicim sice nelze
sankcionovat, protoze § 5 vyhlasky €. 537/2006 Sb. nestanovi termin &i vékovy limit,
do kdy je nutno tuto povinnost splnit, to vdak dle jeho minéni tuto normu ,jesté necini
protiustavni i nepouZitelnou pro ucely stanovené v § 50 zakona o ochrané
verejného zdravi, ktery jednoznacné vyzaduje splnéni této povinnosti pred nastupem
ditéte do pfedskolniho zafizeni*.

Ve shodé se stéZovatelem se domnivam, Ze jim napadena ustanoveni, ani
ustanoveni § 46 zakona o ochrané vefejného zdravi, nedostoji pozadavku
zakonného zakladu pro mozné omezeni zakladniho prava podle €élanku 4 odst.
2 Listiny. Zakonodarce totiz nevymezil ani podstatné parametry povinného ockovani
(nestanovil meze zmocnéni) azjevné tak na moc vykonnou delegoval uloZeni
primarnich povinnosti. Podzakonna uprava pak sama, bez opory v zakoné, vymezila
defini¢ni znaky povinného ockovani.

K tvrzeni vlady o tom, Ze ,oCkovaci kalendarF neni neménnym dogmatem” a Ze je
.potrebné zachovat moznost pruzné reagovat na zmeny“ dodavam, Ze pozadavek
alesponn ramcového zakonného vymezeni nemoci, proti nimz jsou déti povinné
oCkovany prakticky desitky let, nepfekazi moznosti zakotveni podrobnosti, o které
vladé jde, podzakonnym pfedpisem.

5. Zaveér

Domnivam se, Ze ustanoveni § 50 (ve spojeni s § 46) zakona o ochrané verejného
zdravi zasahujici do prava navzdélani dle ¢l. 33 odst. 1 Listiny v kombinaci
se zasahem do prava nebyt diskriminovan ve smyslu €l. 3 odst. 1 Listiny neobstoji
v testu proporcionality. Napadené ustanoveni nedostoji ani pozadavku
zakonného zakladu pro mozné omezeni zakladniho prava podle ¢lanku 4 odst. 2
Listiny.

Navrhuji proto, aby Ustavni soud zrusil § 50 zakona o ochrané vefejného
zdravi.

Mgr. Anna Sabatova, Ph.D., v.r.
vefejna ochrankyné prav
(elektronicky podepsano)

12 .Ramcova uprava povinnosti fyzickych osob podrobit se o¢kovani stanovena v § 46 zakona ¢. 258/2000 Sb.,

0 ochrané vefejného zdravi, ajeji upresnéni ve vyhlasce ¢&.537/2006 Sb., o ockovani proti infekénim
nemocem, odpovidaji Ustavnépravnim poZadavkum, podle nichZz povinnosti mohou byt ukladany toliko
na zakladé zakona av jeho mezich (¢l. 4 odst. 1 Listiny zakladnich prav a svobod) a meze zakladnich prav
a svobod mohou byt upraveny pouze zakonem (¢l. 4 odst. 2 Listiny zakladnich prav a svobod).” ... ,Lze tedy
fici, Ze zakon stanovi vybranym skupinam fyzickych osob sice ramcové, ale dostate¢né jasné a urcité
samotnou povinnost nechat se o¢kovat, a to v ramci pravidelného nebo zvlastniho o¢kovani...“



