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1. Introduction

On 8 October 2014, | informed the Constitutional Court that | would not exercise
my right to intervene as the secondary party to the proceedings. However, |
promised to send the Court a statement reflecting the existing experience of the
Public Defender of Rights.

I do not question the system of mandatory vaccination in the Czech Republic
itself (I am not in favour of its abolition). However, | am convinced of the necessity
of its revision.

On 19 August 2014, in the case file reference PI. US 16/14, | commented on the
problematic nature of the legal basis of the mandatory vaccination representing a
limitation of the fundamental right.*

The constitutional complaint associated with the petition seeking the annulment of
the provisions of the Acts provides a detailed analysis of the issue and the
necessary arguments. | therefore focus more on summarising the findings based
on the complaints addressed to the Defender.

2. Defender’s Experience

The Public Defender of Rights has received more than fifty complaints on
vaccination issues. Most frequently, the complainants have expressed
reservations about the extent of mandatory blanket vaccination of children (the
number of mandatory vaccinations or terms — vaccination at an early age) and the
adverse effects of vaccination. They also mentioned shortcomings in the
instruction of the parents of vaccinated children (for informed consent purposes)
and the practical issues of the “alternative” procedure (e.g. failure to reimburse a
vaccine containing fewer components from the public health insurance system).
They also questioned the regularity of reporting adverse effects of vaccines or
downplaying the consequences of vaccination (refusing the link between certain
health problems and vaccination).

| have also noted some neurologists and allergologists’ warnings about the risks
of the current vaccination system.

In general, there is no doubt about the unusually wide extent of mandatory
vaccination in the Czech Republic (compared to other European countries), the
minimum space for exemptions and significant sanctions for both legal
guardians (fine, reporting to the office for social and legal protection of children, or
non-admission to pre-school education), and for the children themselves (the
mentioned non-admission to pre-school education or the impossibility to participate
in some school activities or recovery events).

11n agreement with the Petitioner, | believe that the provisions contested by him, and the
provisions of Section 46 of the Public Health Protection Act, fail to comply with the requirement
of a legal basis for a possible limitation of a fundamental right under Article 4 (2) of the Charter.
In fact, the legislature failed to even define the essential parameters of mandatory vaccination
(it failed to set limits on the authorisation) and apparently delegated the imposition of primary
obligations to the executive power. The by-law regulation itself, without being supported in the
law, specified the defining features of mandatory vaccination.”



The Defender has therefore repeatedly pointed out, in the summary reports on its
activities, the need for an individual approach in the application of the Public
Health Protection Act (taking into account the circumstances of a particular case,
including previous negative experience with vaccination in the family, or any other
serious reasons). The Defender appealed to public health authorities to improve
communication with the parents of (un)vaccinated children and, in exceptional and
justified cases, did not apply sanctions for refusal of vaccination. As early as 2004,
the Defender asked the Ministry of Health to commence to address possible
exemptions from mandatory vaccination and to consider the possibility of
amending the legal regulation. However, the Ministry has not admitted the
possibility of any changes.

| expressed doubts about mandatory vaccination as a statutory condition for
access to pre-school education in the proceedings under file reference. PI. US
16/14.

3. Conclusion

The Defender’s experience generally indicates a risk of rejection of a factual
discussion (considered to be inadmissible to question the current system) and of
the legislature’s resistance to any changes.

I am convinced that the possible annulment of Section 46 of the Public Health
Protection Act, as an insufficient legal basis for a possible limitation of a
fundamental right, does not necessarily call into question the very system of
mandatory vaccination in the Czech Republic. On the contrary, it could open
up much-needed space for its revision based on a serious expert discussion on
the need for the current extent of mandatory blanket vaccination of children
compared to the risks of non-vaccination for both individuals and society, taking
into account the possible adverse effects of vaccination. The necessary confidence
in the selected vaccination system can also be supported by a more sensitive
individual approach (defining the necessary exceptions), “loosening” the
vaccination calendar, or the reimbursement of milder vaccines from the public
health insurance system.

Mgr. Anna Sabatova, Ph.D.
Public Defender of Rights
(signed electronically)
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1. Uvedeni do problematiky

Dne 8. fijna 2014 jsem informovala Ustavni soud, Ze nevyuZiji sveho prava vstoupit
do fizeni jako vedlej§i UcCastnik. Prislibila jsem v8ak =zaslat soudu vyjadfeni
zohlednujici dosavadni zkuSenosti verejného ochrance prav.

Nezpochybnuji samotny systém povinného oékovani v Ceské republice (nejsem
zastancem jeho zruSeni). Jsem v8ak pfesvédcéena o nezbytnosti jeho revize.

K problemati¢nosti zakonného =zakladu povinného ockovani predstavujiciho
omezeni zakladniho prava jsem se vyjadfila jiz dne 19. srpna 2014 ve véci sp. zn.
Pl. US 16/14.]

Ustavni stiznost spojena s navrhem na zru$eni ustanoveni zakonl pfinasi podrobny
rozbor problematiky a potfebnou argumentaci. Soustfedim se proto spiSe na shrnuti
poznatkl vychazejicich z podnéti adresovanych ochranci.

2. Zkusenosti ochrance

Verfejny ochrance prav obdrzel vice nez padesat podani k problematice o¢kovani.
NejCastgji stéZovatelé vyjadiovali vyhrady k rozsahu povinného ploSného ockovani
déti (poétu povinnych ockovani, termindm - ockovani v pfili§ raném véku)
a k nezadoucim uéinkiim oc¢kovani. Zmifiovali rovnéz nedostatky v pouceni rodich
oCkovanych déti (pro Ucely poskytnuti informovaného souhlasu) a praktické
problémy ,alternativniho“ postupu (napf. neproplaceni vakciny obsahujici méné
sloZzek ze systému vefejného zdravotniho pojisténi). Zpochybnovali také Fadnost
hlaSeni nezadoucich G&ink( o&kovacich latek, & zlehcovani nasledkl ockovani
(odmitani souvislosti uréitych zdravotnich probléma s o¢kovanim).

Zaznamenala jsem také upozornéni nékterych neurologu a alergologu na rizika
soucasného systému ockovani.

Obecné neni pochyb o nebyvale Sirokém rozsahu povinného oékovani v Ceské
republice (ve srovnani s ostatnimi evropskymi staty), minimalnim prostoru
pro vyjimky a citelnych sankcich jak pro zakonné zastupce (pokuta, nahlaseni
organu socialné-pravni ochrany déti, nepfijeti k pfedskolnimu vzdélavani), tak pro
déti samotné (zminéné nepfijeti k pfedSkoinimu vzdélavani, nemoznost (casti
na nékterych Skolnich aktivitach, ¢i zotavovacich akcich).

Ochrance proto v souhrnnych zpravach o své cinnosti opakované upozorfioval
na hutnost individualniho pFistupu pfi aplikaci zakona o ochrané verejného zdravi

.Ve shodé se stéZovatelem se domnivadm, Ze jim napadend ustanoveni, ani ustanoveni § 46 zakona
0 ochrané vefejného zdravi, nedostoji pozadavku zakonného zakladu pro mozné omezeni zakladniho prava
podle ¢lanku 4 odst. 2 Listiny. Zakonodarce totiz nevymezil ani podstatné parametry povinného ockovani
(nestanovil meze zmocné&ni) azjevné tak na moc vykonnou delegoval ulozeni primarnich povinnosti.
Podzékonna Uprava pak sama, bez opory v zakoné, vymezila definiéni znaky povinného o¢kovani."



(zohlednéni okolnosti  konkrétniho pfipadu véetné pfedchozich negativnich
zku8enosti s o€kovanim v roding, pfipadné jinych zavaznych davod(). Apeloval
na organy ochrany vefejného zdravi, aby zlepsily komunikaci s rodici (ne)ockovanych
déti a ve vyjime€nych a odlivodnénych pripadech neuplatiiovaly sankce za odmitnuti
ockovani. Jiz v roce 2004 ochrance Zadal Ministerstvo zdravotnictvi, aby se zagalo
zabyvat moznymi vyjimkami z povinného ockovani a zvazilo moznost zmény
pravni upravy. Ministerstvo v§ak nepfipousti moznost jakychkoliv zmén.

Pochybnosti o0 povinném ocCkovani jako zakonné podmince pro pfistup
k pfedskolnimu vzdélavani jsem vyjadila v fizeni pod sp. zn. Pl US 16/14.

3. Zavér

Zkugenosti ochrance obecn& nasvédCuji riziku odmitani vécné diskuse
(povazované za nepfipustné zpochybriovani stdvajiciho systému) a odporu gestora
pravni dpravy k jakymkoliv zménam.

Jsem presvédcéena o tom, Ze pfipadné zruSeni ustanoveni § 46 zakona o ochrané
vefejného zdravi, jako nedostate¢ného zakonného zakladu pro mozné omezeni
zékladniho prava, nepredstavuje nutné zpochybnéni samotného systému
povinného ockovani v Ceské republice. Naopak by mohlo oteviit tolik potfebny
prostor pro jeho revizi vychazejici ze seriézni odborné diskuse k potiebnosti
stavajiciho rozsahu povinného ploSného ockovani déti v porovnani s riziky
neockovani jak pro jednotlivce, tak pro spole€nost, a to vSe s pfihlédnutim k moznym
nezadoucim G¢inkim ockovani. Potfebnou divéru ve zvoleny systém ockovani mize
podpofit také citlivéj§i individudini pfistup (zakotveni potfebnych vyjimek),
Jsozvolnéni® ockovaciho kalendare, ¢i Uhrada $etrnéjSich vakcin ze systemu
vefejného zdravotniho pojisténi.

Mgr. Anna Sabatové, Ph.D., v. 1.
verejna ochrankyné prav
(elektronicky podepsano)



