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Dissenting opinion of Judge Katefina Sima¢kova on the decision and the reasoning behind
the Judgment file reference PI. US 16/14

1. The obligation to be vaccinated against nine diseases (diphtheria, tetanus, pertussis, polio,
hepatitis B, diseases caused by Haemophilus influenzae type B, measles, rubella, and mumps)
as a precondition for enrolment into pre-school education, as stipulated in Section 50 of the Act
on Public Health Protection in conjunction with the Decree of the Ministry of Health No.
537/2006 Coll., I consider unconstitutional for reasons stated in paragraph 2 et seq. At the same
time, | refer to my dissenting opinion on the related Judgment of the Plenum file reference PI.
US 19/14, in which | address in more detail the unconstitutionality of the current legal
regulation on vaccination obligations as such, and the context of decision-making on mandatory
vaccination and, more generally, some other medical and legal issues in the Czech Republic,
and some parts of which are relevant in the context of the current Judgment of the Constitutional
Court. In the cited dissenting opinion on the Judgment file reference P1. US 19/14, | explained
that | find the current Czech legal regulation on mandatory vaccination contrary to the
fundamental right to inviolability of a person, as the scope of compulsory vaccination is entirely
left at the discretion of the Ministry of Health and is not stipulated by law, as required by Art.
7 (1) and Art. 4 (2) of the Charter of Fundamental Rights of Freedoms. At the same time, the
current legal regulation fails to comply with the requirement of proportionality of interference
with the fundamental right, as the pursued objective (protection of public health) could be
achieved to the same extent using more considerate means, leaving the choice of vaccine and
dosage at the discretion of the parents themselves following the consultation with physicians;
the current legal regulation fails to include the State’s strict liability for damage to the health of
an individual who has undergone mandatory vaccination; and, finally, the list of diseases
against which mandatory vaccination is imposed is excessive, since for all of them, this
obligation is not sufficiently justified by the protection of public health.

2. | am aware that the key right through which the legal regulation on vaccination as a condition
of enrolment into pre-school facilities was to be assessed is not the right to physical integrity.
The Judgment reaches the conclusion, with which | completely agree, that pre-school education
falls within the scope of the right to education under Art. 33 of the Charter (paragraph 83) and
that the prescribed vaccination obligation, which serves as a condition for admission to pre-
school education, constitutes an interference with this right (see in particular paragraph 98). In
the Judgment, the contested legal regulation is subsequently subject to the rationality test, which
has been introduced in the case law of the Constitutional Court to assess the constitutional
conformity of the legal regulations interfering with the rights listed in Art. 41 (1) of the Charter,
including the right to education. Unless the core of the right is interfered with, which is the
conclusion of the Judgment, the test prescribes a limited review, examining whether the legal
regulation in question is merely reasonable, rather than necessarily the best, most appropriate,
most effective or wisest, in view of the legitimate aim pursued.

3. However, the right to education is also enshrined in the European Convention for the
Protection of the Human Rights and Fundamental Freedoms (Article 2 of Protocol No. 1,
hereinafter only as the “Convention”). However, the European Court of Human Rights
(hereinafter only as the “ECtHR”) does not apply this form of the rationality test and assesses
the interference with the right to education by means of a standard test of balancing conflicting
interests, even if it is, in the case of the interference with this right, somewhat less strict than,
for instance, the right to physical integrity. However, it cannot be inferred unambiguously from



the ECtHR case law that the ECtHR would be as deferential (benevolent) as the rationality test
applied in this Judgment. However, the Judgment completely overlooks this aspect of the issue,
and it fails to address the possible violation of the Convention, which is part of the constitutional
order.

4. However, | conclude that the current legal regulation on mandatory vaccination as a
precondition for admission to pre-school education fails to satisfy the rationality test for the
following reasons and violates the Petitioner’s fundamental rights under the Charter of
Fundamental Rights, and therefore | do not consider it necessary to comment on a possible
violation of the Convention.

5. Even though it is impossible to disregard the particular importance of pre-school education
for some groups of children (for children from excluded communities, for children who do not
speak Czech well or do not have standard social habits), | recognize that access to pre-school
education is not the core of the right to education, which consists mainly in primary education.
| can therefore agree with the opinion of the majority of the plenum that the legal regulation
under review does not interfere with the core of the right to education under Art. 33 of the
Charter. I also agree that the objective pursued by the legal regulation in question, according to
the Government’s statement, i.e. the protection of public health and protection of the rights of
other children by preventing the spread of contagious diseases among children attending pre-
school facilities, is a legitimate objective. However, the Constitutional Court’s Judgment has
failed to sufficiently examine whether the legal regulation concerned is indeed reasonable in
view of this objective.

6. First of all, the reasonableness of the regulation must be examined in relation to the obligation
to undergo vaccination against each of the nine diseases separately. There may be children, as
is the case with the current Petitioner, who are vaccinated only against certain diseases. In fact,
the prohibition to admit a child who has not received any vaccination to a pre-school facility
may be reasonably in theory, yet the same no longer applies to children who have received
some vaccination, unless the remainder lacks a reasonable relationship with the legitimate aim
pursued.

7. The mandatory vaccination includes tetanus vaccination, which does not at all threaten other
children due to its contagiousness from one child. Therefore, requiring tetanus vaccination as a
condition of admission to pre-school facilities does not have any rational relation to the
objective pursued of preventing the spread of contagious diseases in a group of pre-school
children. Thus, if the contested Section 50 of the Public Health Protection Act requires
submission to all prescribed regular vaccinations, including tetanus, then this legal regulation
is not constitutionally consistent for this very reason.

8. Similarly, I do not believe it is reasonable to require hepatitis B vaccination as a precondition
for admission into a pre-school facility. In fact this disease is, with very few exceptions,
transferable through sexual intercourse or blood contamination, for example through the use of
common syringes in the case of drug addicts. Its transferability in small children is very limited
and therefore this condition may hardly achieve the objective pursued. If we compare the
severity of the interference (the child being completely excluded from the pre-school education)
with this rather theoretical possibility of achieving the objective pursued of preventing the
spread of this disease in a group of children in a pre-school facility, the condition of hepatitis
B vaccination does not appear reasonable, either.



9. Typically, in his amicus curiae, the President of the Czech Pediatrics Society states that a
child unvaccinated against measles, rubella and mumps may pose a risk of contagion to other
children in the kindergarten group, yet not a child not vaccinated against hepatitis B. This
amicus curiae supports the suitability of hepatitis B vaccination by referring to existing cases
of small children being infected by used injection needles in public areas where children play
(paragraph 47 of the Judgment). However, this argument is unrelated to the legitimate objective
pursued. Similarly, in its observations, the Government justifies the obligation to vaccinate
against hepatitis B merely by the fact that in the case of infection of small children, there is a
significantly higher risk of the serious course of the disease. Nevertheless, this argument also
concerns only the protection of the individual health of the unvaccinated person, rather than the
spread of the disease. In other words, | do not deny that hepatitis B vaccination may have
advantages for a particular vaccinated child, but the condition of undergoing this vaccination is
unreasonable in view of the objective pursued of protecting the health of other children in the
pre-school group.

10. | consider that another aspect of the contested legal regulation demonstrating its
unreasonableness consists in the fact that the vaccination obligation applies to all pre-school
establishments or providers of childcare services in a child group. If the declared objective is
to protect other children in kindergarten who cannot be vaccinated due to contraindications or
those for whom vaccination has not been effective, | do not consider it reasonable to impose a
vaccination obligation on those private pre-school facilities openly established also for children
who are not vaccinated; the parents of all children in any such facility are aware of and agree
with it. It needs to be taken into consideration that the legal regulation already interferes with
family relationships and parental responsibility (Art. 8 of the Convention and Art. 10 and 32 of
the Charter). The State says that it knows better what is good for children than their parents.
The contested legal regulation does not allow these children any official alternative to pre-
school education.

11. I regret to state that the majority has failed to provide any reflections on the reasonableness
of the current regulation on the vaccination obligation in the Judgment. Although the rationality
is a very deferential review test, it is still a review and needs to be performed conscientiously.
In the reasoning (paragraphs 102-106), the majority limited itself to the general declarations
that vaccination is good for children and individuals must be solidary. However, the reasoning
fails to unambiguously specify the relationship between these social benefits brought by
vaccination and the objective pursued by the law, namely the protection of public health and
the rights of others, which alone can justify such a strict legal obligation. Nevertheless, the
argument of protecting public health and the rights of others fails to stand up in relation to at
least two out of nine diseases. What was also left ignored in the Judgment were some of the
warnings raised by the Public Defender of Rights, who also argued in favour of the annulment
of the contested legal regulation; for example, the reproof that the legal regulation is very strict
for pre-school children, yet does not at all ensure the protection of children by similarly
imposing the unexceptional vaccination obligation on the staff of pre-school educational
establishments.

12. The only specific argument in this regard contained in the Judgment that similar conditions
for admission to pre-school facilities may be found in other States, namely in France (paragraph
105), is unconvincing. In particular, it ignores the fact that in France, this obligation covers only
three diseases (diphtheria, tetanus, and polio), and there is therefore no evidence of the
rationality of the Czech legal regulation requiring vaccination against nine diseases. Moreover,
in the context of the Petitioner’s constitutional complaint, this argument seems particularly



unreasonable or even absurd, since the Petitioner is vaccinated against the three diseases subject
to vaccination obligation in France and yet has been refused admission to kindergarten.

13. In general, the above circumstances imply that non-admission to a pre-school facility is
indeed one of the sanctions for breach of the obligation to subject one’s child to all prescribed
vaccinations, as stated by the Petitioner and the Public Defender of Rights. And | consider that,
in fact, the majority of the plenum, defending the constitutionality of the legal regulation by
means of a general appropriateness of vaccination (see the previous two paragraphs), is in
favour of this reasoning behind the contested regulation. However, as | have justified in detail
in my dissenting opinion on the Judgment file reference. PL. US 19/14, to which I refer, the
current regulation of vaccination obligations is contrary to the constitutional order, and
therefore sanctions for failure to comply with it must also be unconstitutional.

14. In conclusion, therefore, similarly to my dissenting opinion on the Judgment file reference.
Pl. US 19/14, | must state that the majority of the Constitutional Court also approached this
petition too tied by the ongoing social debate about the potential harmfulness of vaccination.
The reasons for its decision consisted in the need to accept the vaccination obligations as such
and emphasise the usefulness of vaccination and solidarity in the protection of public health,
and therefore it failed to convincingly assess whether the legal obligation under review in the
form as prescribed in the current Czech legal regulation was rational and constitutionally
conforming. | also consider solidarity in the protection of public health as a high social value,
but I do not think that we would contribute to it that, as constitutional judges, we would turn a
blind eye to the unconstitutionality of the legal regulation and would fail to help to improve the
legal regulation, which would also increase the legitimacy of implementing this important
social value. In fact, in both vaccination cases, the Constitutional Court was not asked whether
the vaccination obligation was to be enshrined in the laws or not but what the legal regulation
is to be like to be constitutionally conforming. And the majority contented themselves merely
with a general statement in favour of the vaccination obligation, yet without sufficiently
examining the quality of all aspects of the legal regulation under review.

In Brno, on 27 January 2015

Katefina Simackova
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Odli¥né stanovisko soudkyné Katefiny Sima¢kové k vyroku i odiivodnéni nalezu
sp. zn. PL. US 16/14

1. Povinnost podrobit se ockovani proti deviti nemocem (zaskrt, tetanus, Cerny
kaSel, détska obrna, zloutenka typu B, onemocnéni vyvolanda Haemophilus influenzae
typu B, spalni¢ky, zardénky, pfiusnice) jako podminku vstupu do ptedskolniho
vzdé€lavani, ktera je stanovena v § 50 zakona o ochrané vefejného zdravi ve spojeni s
vyhlaskou Ministerstva zdravotnictvi ¢. 537/2006 Sh., povazuji z divodd uvedenych
Vv bod¢ 2 a nasledujicich za protiustavni. Zaroven odkazuji na své odlisné stanovisko
k souvisejicimu nalezu pléna sp. zn. Pl. US 19/14, ve kterém se blize zabyvam jak
neustavnosti aktualni pravni Gpravy ockovaci povinnosti jako takové, tak i souvislostmi
rozhodovani o povinném ockovani a obecnéji i nekterych dal§ich medicinsko-pravnich
otazek v Ceské republice, a jehoz nékteré &asti jsou relevantni i v kontextu nynéjsiho
nalezu Ustavniho soudu. V citovaném odlisném stanovisku k nalezu sp. zn. PL. US
19/14 jsem vysvétlila, Ze soucasnou ceskou pravni Upravu povinného ockovani
shleddvam v rozporu se zdkladnim pravem na nedotknutelnost osoby, nebot’ rozsah
povinného ockovani je zcela ponechan na vili ministerstva zdravotnictvi a neni
stanoven zakonem, jak vyzaduje €l. 7 odst. 1 a ¢l. 4 odst. 2 Listiny zakladnich prav a
svobod. Zaroven aktudlni pravni uprava ani nespliiuje pozadavek pfimétenosti zdsahu
do zékladniho prava, nebot’ sledovaného cile (ochrany vefejného zdravi) by Slo
dosdhnout ve stejné mife SetrnéjSimi prostiedky, pii kterych by vybér vakciny a
davkovani byl ponechén na samotnych rodi¢ich po konzultaci s 1€kati; soucasna pravni
uprava neobsahuje objektivni odpovédnost statu za skodu na zdravi jedince, ktery se
podrobil povinnému ockovani; a nakonec vycet nemoci, proti kterym je povinné
oc¢kovani stanoveno, je nadmérny, nebot’ u vSech neni tato povinnost dostate¢né
odivodnéna ochranou vetejného zdravi.

2. Jsem si védoma, Ze kliCovym pravem, jimz méla byt pravni Uprava ockovani
jako podminky vstupu do piedskolnich zafizeni posuzovana, neni pravo na télesnou
integritu. Nalez dospiva k zavéru, se kterym plné souhlasim, ze ptedskolni vzdélavani
spada do obsahu prava na vzdélani podle ¢l. 33 Listiny (bod 83), a Ze stanovena
ockovaci povinnost, kterd je podminkou pfiijeti do pfedSkolniho vzdélavani, je zdsahem
do tohoto prava (viz zejména bod 98). Nalez na napadenou pravni Upravu nésledné
aplikuje test racionality, ktery je v judikatufe Ustavniho soudu zaveden pro posuzovani
ustavni konformity pravnich Gprav zasahujicich do prav vyjmenovanych v ¢l. 41 odst. 1
Listiny, tedy vcetn¢ prava na vzdelani. Neni-li zasazeno jadro prava, k cemuz nalez
dospiva, tak tento test predepisuje omezeny prezkum, u kterého se zkouma, zda dotcena
pravni Gprava je vzhledem ke sledovanému legitimnimu cili pouze rozumna, byt nikoliv
3. Pravo na vzdélani je vSak zakotveno také v evropské Umluvé na ochranu
lidskych prav a zakladnich svobod (&l. 2 Protokolu ¢. 1; déle jen ,,Umluva®). Evropsky
soud pro lidska prava (dale jen ,,ESLP*) vSak takto formulovany test racionality nezn4 a
zasahy do prava na vzde€lani posuzuje standardnim testem pométovani protichiidnych
zajmu, byt’ i je v pfipad€ zasahl do tohoto prava o néco méné piisny, nez napi. do prava
na télesnou integritu. Z judikatury ESLP nelze vSak rozhodné jednozna¢né dovodit, ze
ESLP by v nyni posuzované otazce byl natolik deferencni (benevolentni), jako je timto
nalezem aplikovany test racionality. Tento aspekt problému vSak nalez zcela pomiji a
moznym porusenim Umluvy, kterd je soudasti Gistavniho pofadku, se viibec nezabyva.
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4. Dospivam vsak k zavéru, Ze soucasnd pravni uprava povinného ockovani jako
podminky piijeti do ptedSkolniho vzd€lavani nevyhovi z nasledujicich divoda ani
V testu racionality a porusuje zakladni prava stéZovatele podle Listiny zakladnich prav a
svobod, a tudiz nepovazuji za nutné se vyjadfovat i kK moznému poruseni Umluvy.

S. I kdyz nelze opomijet mimofaddny vyznam ptedskolniho vzdélavani pro nekteré
skupiny déti (pro déti z vylou¢enych komunit, pro déti neovladajici dobie esky jazyk ¢i
standardni socidlni navyky), uznavam, ze pfistup k predskolnimu vzdélavani
nepiedstavuje jadro prava na vzdélani, které spociva zejména ve vzdélavani primarnim.
Mohu tedy souhlasit s nazorem vétSiny pléna, Ze posuzovana pravni Giprava nezasahuje
do jadra prava na vzdélani podle €l. 33 Listiny. Souhlasim také s tim, ze cil, ktery dana
pravni Gprava podle vyjadieni vlady sleduje - ochranu vetejného zdravi a ochranu prav
ostatnich déti skrze zamezeni §ifeni nakazlivych nemoci mezi détmi navs$tévujicimi
predskolni zafizeni - je cilem legitimnim. Nalez Ustavniho soudu vsak jiz zcela
nedostate¢né zkoumad, zda pfedmétna pravni Gprava je skutecné vzhledem k tomuto cili
rozumna.

6. Ptedné rozumnost Upravy je nutno zkoumat u povinnosti podstoupit ockovani
proti kazdé z deviti nemoci zvlast. Mohou byt totiz déti, jako je tomu nakonec i u
nynéjSiho stézovatele, které jsou ockovany jenom proti nékterym nemocem. Pfitom
racionalni teoreticky muze byt zakaz pfijmout do predskolniho zafizeni dité, které
nepodstoupilo zadné ockovani, avSak jiz nikoliv déti, které podstoupily né&ktera
oc¢kovani, pokud u toho zbytku, ktery jim chybi, neexistuje rozumny vztah se
sledovanym legitimnim cilem.

7. Jednim z povinnych o¢kovani je 1 ockovani proti tetanu, které vilbec neohrozuje
svou nakaZlivosti od jednoho ditéte ostatni déti. Vyzadovat oCkovani proti tetanu jako
podminku pfijeti do ptfedskolniho zafizeni, tedy nema Zadny racionalni vztah ke
sledovanému cili zamezeni S$ifeni nakazlivych nemoci v kolektivu déti pfedSkolniho
zafizeni. Pokud tedy napadeny § 50 zakona o ochrané vefejné zdravi vyzaduje
podrobeni se v§em stanovenym pravidelnym ockovanim vcetné tetanu, tak jiz z tohoto
divodu neni tato zdkonna uprava ustavné souladna.

8. Obdobn¢ se domnivam, Ze rozumné neni ani vyZadovani ockovani proti
hepatitid¢ typu B jako podminku vstupu do ptedskolniho zafizeni. Tato nemoc je totiz,
aZ na naprosté vyjimky, pfenositelna sexudlnim stykem ¢i kontaminaci krve, napiiklad
skrze pouzivani spole¢nych injekénich stfikacek u drogové zavislych. Jeji prenositelnost
u malych déti je velmi omezend a sledovaného cile tato podminka tedy témét nemize
dosahnout. Pokud tedy oproti této spiSe pouze teoretické moznosti dosdhnout
sledovaného cile zamezeni §ifeni této choroby mezi kolektivem déti v predskolnim
zatizeni poloZzime zavaznost zasahu (dit€ je zcela vylouceno z predskolniho vzdélavani),
nejevi se ani podminka naockovani proti hepatitidé B jako rozumna.

9. Piiznacné tak je, ze predseda Ceské pediatrické spole¢nosti ve svém amicus
curiae uvadi, ze dit¢ neockované proti spalnickam, zardénkam a pifiusnicim muze
ohrozit nakazou ostatni déti v kolektivu matetfské Skoly, nikoliv vSak jiz dité
neockované proti hepatitidé B. Vhodnost ockovani proti hepatitidé B tento amicus
curiae podporuje odkazem na existujici ptipady nakazy malych déti od pouzitych
injekénich jehel nachazejicich se ve vefejnych prostorach, kde si déti hraji (bod 47
nalezu). Tento argument vSak nesouvisi se sledovanym legitimnim cilem. Obdobné
vlada ve svém vyjadfeni povinnost o¢kovani proti hepatitidé B ospravedliiuje pouze
tim, ze v piipad¢ infekce malych déti je riziko vazného prubéhu nemoci mnohem vyssi.
Tento argument se vSak také tyka pouze ochrany individualniho zdravi nenaockované
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osoby, a nikoli Sifeni této nemoci. Jinymi slovy nepopiram, ze ockovani proti hepatitidé
B mutze mit vyhody pro konkrétni oCkované dité, avSak podminka absolvovat toto
oCkovani neni rozumnad vzhledem ke sledovanému cili ochrany zdravi dalsich déti
Vv predSkolnim kolektivu.

10.  Za dalsi aspekt napadené pravni Upravy, Ktery svéd¢i pro jeji nerozumnost,
povazuji, ze ockovaci povinnost Se vztahuje na vSechna pifedskolni zafizeni nebo
poskytovatele sluzby péce o dit€ v détské skupin€. Pokud je deklarovanym cilem
ochrana ostatnich déti ve skolce, které nemohou byt ockovany z davodu kontraindikaci,
ptipadné téch, u kterych ockovani nebylo G€inné, tak nepovazuji za rozumné natizovat
ockovaci povinnost i u téch soukromych predSkolnich zafizeni, které jsou otevienc
ziizeny 1 pro déti, které nejsou ockovany, rodi¢e vSech déti v takovém zafizeni o tom
védi a souhlasi s tim. Je nutno vzit v potaz, ze takova uprava jiz zasahuje i do rodinnych
vztaht a rodi¢ovskych prav (¢1. 8 Umluvy a ¢l. 10 a 32 Listiny). Stat tim tika, Ze vi lépe,
co je pro déti dobré, nez jejich rodiCe. Napadena pravni Uprava témto détem
neumoziuje zddnou oficialni alternativu ptedskolniho vzdélavani.

11. S politovanim konstatuji, Ze vétSina v ndlezu Zadné vySe uvedené uvahy o
racionalité soucasné Upravy ockovaci povinnosti nevede. I kdyz racionalita je velmi
deferencni test piezkumu, i tak o uréity piezkum jde a ten je nutno provést peclive.
Vétsina se v odiivodnéni (body 102-106) omezuje na obecné proklamace o tom, Ze
ockovani je pro déti dobré a jednotlivci musi byt solidarni. Z odivodnéni neni vSak
jasné, jaky je vztah mezi témito spoleCenskymi benefity, které ockovani piindsi, a
sledovanym cilem zékona, tedy ochranou vefejného zdravi a prav druhych, ktery jediny
muze oduvodnit tak pfisnou pravni povinnost. Nicméné argument ochrany vetejného
zdravi a prav druhych neobstoji ve vztahu minimaln€é ke dvéma nemocem z deviti.
Stranou pozornosti nalezu zlstala i néktera upozornéni vetejné ochrankyné prav, ktera
se téz vyslovila pro zruSeni napadené pravni Upravy, a to napiiklad vytka, ze pravni
uprava je velmi pfisnd na déti Ucastnici se predsSkolniho vzdélavani, avSak vibec
nezajistuje ochranu déti také tim, ze by bezvyjimecnou povinnost o¢kovani obdobné
ukladala rovnéz persondlu predskolnich vzdélavacich zatizeni.

12.  Jediny v tomto ohledu konkrétni argument v nalezu, ze obdobné podminky pro
vstup do predskolnich zatizeni Ize nalézt i v jinych statech, konkrétné ve Francii (bod
105), je nepfesvédCivy. Zejména ignoruje skuteCnost, Ze tato povinnost se ve Francii
tyka pouze tii nemoci (zaskrt, tetanus a obrna) a nic tedy nevypovida o racionalité ¢eské
upravy, ktera vyzaduje ockovani proti deviti nemocem. Navic v kontextu ustavni
stiznosti sté¢Zovatele tento argument vyzniva zvlast' nepfiléhavé az absurdné, nebot
stézovatel je proti témto tfem nemocem, které¢ podléhaji ockovaci povinnosti ve Francii,
ockovan, a pfesto mu bylo odepteno piijeti do matetské skolky.

13.  Celkové vysSe uvedené okolnosti nasvédcuji dojmu, Ze nepfijeti do ptedsSkolniho
zafizeni je skute¢né jednou ze sankci za porusSeni povinnosti podrobit své dit¢ vSem
pfedepsanym ockovanim, jak uvadi stéZovatel a vetejna ochrankyné prav. A domnivam
se, ze k tomuto odiivodnéni napadené upravy fakticky sklouzava i1 vétsSina pléna, kterd
ustavnost upravy obhajuje obecnou vhodnosti oc¢kovani (viz pifedchozi dva body). Jak
jsem v3ak jiz podrobn& odtivodnila ve svém odli§ném stanovisku k nalezu sp. zn. P1. US
19/14, na které odkazuji, jiz aktualni Uprava ockovaci povinnosti je Vv rozporu
s ustavnim potfadkem, a proto protitstavni musi byt 1 sankce za jeji nesplnéni.

14. Zavérem tedy musim obdobné jako ve svém odlisném stanovisku k nalezu sp.
zn. P1. US 19/14, konstatovat, Ze vétsina Ustavniho soudu i k tomuto navrhu piistoupila
ptili§ svdzand probihajici spolecenskou debatou o ptipadné Skodlivosti ockovani.
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Diivody pro jeji rozhodnuti spocivaly v potiebé pfitakat ockovaci povinnosti jako
takové a zdlraznit uzite¢nost ockovani a solidaritu pii ochrané vetejného zdravi, a proto
presvédcive neposoudila, zda je prezkoumavana pravni povinnost v té formg, jak je nyni
stanovena v ceské aktualni pravni Gprave, racionalni a ustavné konformni. Téz povazuji
solidaritu pfi ochran¢ vefejného zdravi za vysokou spoleCenskou hodnotu, ale
nemyslim, ze bychom k ni pfispéli tim, Ze jako ustavni soudci pfimhoufime oko nad
neustavnosti pravni Upravy a nepomtzeme ke zkvalitnéni pravni Gpravy, ¢imz by doslo
i ke zvyseni legitimity realizace této duleZité spoletenské hodnoty. Pied Ustavnim
soudem piece V obou oc¢kovacich piipadech nelezela otazka, zda oCkovaci povinnost ma
byt v pravnim fadu zakotvena ¢i nikoli, ale jak ma takovato pravni Gprava vypadat, aby
byla ustavné konformni. A vétSina se spokojila jen tim, Ze se vyjadiila obecné ve
prospeéch ockovaci povinnosti, aniz by vSak dostatecné zkoumala kvalitu vSech aspektl
posuzované pravni upravy.

V Brné dne 27. ledna 2015
Katefina Simackova
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