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Dissenting opinion of Judge Katefina Sima¢kova on the decision and the reasoning behind
the Judgment file reference P1. US 19/14

1. Vaccination duty as such

1. In most Western European countries, where human rights protection and respect for individual
freedom and autonomy are at the highest level (e.g. Austria, Germany, Spain, Netherlands,
Denmark, Finland, Iceland, Ireland, Luxembourg, Norway, Portugal, Sweden, the United Kingdom,
or Canada), no statutory vaccination obligation is prescribed. The sufficient vaccination rate of the
population is ensured on the one hand by quality physicians, capable of convincing parents in
sufficient numbers of the need to vaccinate children, and on the other hand, by responsible parents
who know how to use freedom and associate it with the responsibility for the health of their own
and other children.

2. However, | am aware that in the current situation of very paternalistic medical care in the Czech
Republic, not all physicians are able or willing to ensure that parents are well informed and persuade
them to voluntarily vaccinate their children, and public health protection as an important public
interest would not be ensured if the vaccination obligation against all infectious diseases were
instantly abolished without any further steps. Nevertheless, the prospective objective of the State
respecting the freedom of its citizens should be that all medical interventions are carried out on the
basis of free and informed consent and, as regards interventions on children, this consent should in
principle be obtained from their parents when children are so small that consent cannot be obtained
from them.

3. However, if the vaccination obligation were to be maintained in the interim period in order to
achieve this objective, then the current legislation is not constitutionally conforming for a number
of reasons specified below (in sections 3 and 4 of this dissenting opinion).

2. ldeologisation of the issue of mandatory vaccination and some other medical and legal
issues in the Czech Republic

4. According to the self-assessment of our healthcare professionals and from the perspective of
majority of the society, healthcare in the Czech Republic is of an exceptionally good standard.
People like to rely on the physicians’ care (especially if they prescribe medications and medical
tasks and do not require any regime measures or lifestyle changes). It is the recognised
achievements of Czech medicine and pride in the accomplishments of healthcare from the time of
real socialism that lead to a paternalistic approach of physicians to patients, which is at the same
time required by most patients. Patients who are not satisfied with this approach and require a more
partner-like approach are a small minority and are considered to be eccentrics who “do not know
when they are well off”. Their reservations or requests may be downplayed by physicians and
ridiculed by others. The lack of understanding on both sides leads to escalation of conflicts which
are most strongly demonstrated where human reproduction issues or healthcare for pregnant and
delivering women and children are concerned. Adult patients who do not feel well in a slightly tight



embrace of a lovingly caring paternalist State will usually cope somehow. Yet when it comes to
taking care of the unborn, newly born, or even older children, the State and the majority of the
society and healthcare professionals consider it their duty to push through what they consider to be
the best care, without any compromises or explanations, and even sometimes by force. Under
pressure, parents become more resilient and start to worry about their children. It is in these collision
or crisis situations of misunderstandings on which both sides even stubbornly insist. In the case of
the alternative minority, the lack of a friendly and explanatory approach on the side of some
healthcare representatives also leads to a number of suspicions, fears and misunderstandings, and
therefore it may sometimes make strong statements, which, on the other hand, agitate the majority
of the society and the power elite even more.

5. If a judicial authority enters this complicated and escalated social situation, it is advisable do so
without any ideological bias and following the same rules as for all other cases. | am afraid,
however, that this has not happened in the instant case. Although the current legal regulation on
vaccination obligations has a number of constitutional law deficits, which are described below and
which are admitted by some authorities themselves, the majority of the Constitutional Court was
afraid that its decision, setting aside the existing legal regulation or part of it, could be interpreted
as nodding in agreement to the above alternatives criticising healthcare in our country. In this case,
however, the Constitutional Court’s task was not to judge the quality of healthcare in the Czech
Republic or to judge parents causing damage to their children, but to assess the constitutional
conformity of the contested legal regulation without prejudice and with a cold head in terms of its
expertise. It is not the role of the Court to side with either party to the social conflict, but to protect
the constitutionality in a high quality and convincing manner as in all other cases.

3. Breach of the reservation of the law expressly stipulated by the Constitution

6. | perceive the simplest and fundamental unconstitutionality in violation of the reservation of the
law set forth in Art. 7 (1) of the Charter, which unambiguously prescribes that interference with
physical integrity may be limited only in cases provided for by law, rather than by a ministerial
decree.

7. Any comparison with the practice of other States or the case law of the ECtHR and other
constitutional courts will not stand in the light of the unambiguous wording of Art. 7 (1) of our
Charter of Fundamental Rights of Freedoms, which states that the inviolability of the person may
be limited only in cases provided for by law. It is precisely the protection of physical integrity and
vaccination as an interference with this physical integrity which falls within this provision of the
Charter, as eventually concluded by the majority in paragraph 56. In this context, | point out that
the question of whether we are entitled to the reimbursement of two or three weeks of spa treatment
must be provided for by law according to the case law of the Constitutional Court [see the Judgment
file reference P1. US 43/13 of 25 March 2014 (77/2014 Coll.)], yet the extent of interference with
physical integrity (the introduction of a foreign substance by a needle into the child’s body) has
been left at the ministerial decree without specifying the conditions of vaccination obligation and
what diseases will be subject to the vaccination obligation. The statutory authorisation not only fails
to contain an exhaustive list of the diseases against which vaccination is mandatory, but it also fails
to establish any criteria to be followed by the Ministry when determining the extent of the
vaccination obligation.



8. At first sight, this merely a formal reservation of the law has important substantive content. The
current practice leaves all the important issues associated with vaccination at the discretion of a
publicly concealed expert decision without any reasoning, i.e. in particular the extent of the
mandatory vaccination and its timing. This decision is non-public, which, as in other areas, gives
rise to suspicion and, moreover, leads to the public not becoming acquainted at all the reasons for
the regulation concerned and its amendments. Due to the absence of a form envisaged by the
Charter, there is also no convincing explanatory memorandum setting out the reasons for the extent
of the vaccination obligation and its purposes (for the purposes of testing the proportionality and
legitimate objectives of the legal regulation). The essence of the reservation of the law is that the
interference with the individuals’ rights is not supposed to be a merely closed expert decision, but
it is advisably meant to be the subject of an open democratic deliberation in the Parliament.

9. In addition, it is impossible to accept that mandatory vaccination is a purely expert issue. The
expert issued is, as with virtually any legal regulation, the supply of information needed for
decision-making, such as, for instance, how dangerous the particular disease is, how transmissible
it is and thus how contagious it is, how effective the vaccine is, etc. Nevertheless, whether the
protection of public health prevails over the right of individuals to physical integrity in a specific
situation, i.e. seeking the optimal balance between these competing interests, is a political and legal
issue. This distinction also serves as a basis for the existing case law of the Constitutional Court
concerning the reservation of the law in interferences with fundamental rights, which, however, in
this case is unfortunately completely omitted by the majority in the case. According to this case
law, expert issues (cf. recent examples below) may be regulated by by-laws, yet political issues,
which include establishing a balance between the constitutionally protected interests, must be
regulated by a statute.

According to the Judgment P1. US 36/11 of 20 June 2013 (Medical Standards and Above-
Standards), “the Charter includes provisions on fundamental rights different in terms of the
normative content. First of all, these are fundamental human rights stemming directly from
the human existence, and only this fact serve as the basis for defining their constitutional
content and scope. These are the values containing the fundamental rights to preserve the
integrity of a person and to ensure their dignity, such as the right to life, the inviolability of
the person, and personal freedom. These rights are inherent, inalienable, non-prescriptible,
and irrepealable (Art. 1 of the Charter). Their limits may be placed upon them only by law
and under the conditions prescribed in the Charter (Art. 4 (2) of the Charter” (paragraph 38).
However, even in the case of the right to health, which is a social right, the Constitutional
Court did not admit in this Judgment that defining the above-standard medical care was left
to a by-law. In the reasoning, it stated as follows (paragraph 49): “From the Constitutional
Court’s point of view, however, it is essential whether the regulation contained in the statute
in itself, even without an implementing decree, is sufficiently comprehensible to the
addressees and whether it would be applicable. The implementing regulation is intended to
specify only its details. The contested regulation of treatment options currently specifies
that, in addition to the above-described general framework in the Public Health Insurance
Act, the Ministry of Health indicates, in the Decree issuing a list of medical services with
point values, health services where insured persons may be offered a choice between a basic
and financially more demanding option. Therefore, it is only the decree that unambiguously



specifies to health services providers, insurance companies and insured persons what the
basic option is and what health services, aids, means and medical material may or needs to
be subject to co-payment in addition to the public health insurance reimbursement. This
does not follow from the law itself and cannot be inferred from it even using the most
benevolent interpretation. Thus, the Public Health Insurance Act only took the first step
towards defining the standard and above-standard (in the words of the Public Health
Insurance Act, the basic and more financially demanding options). The second, yet essential
part, without which the institute is non-viable, i.e. the specific determination of the free
medical care within the limits of Art. 31 of the Charter, is regulated only in the implementing
decree. According to the Constitutional Court, the legislature failed to comply with the
requirements set by the constitutional order and repeatedly interpreted by the current
decision-making practice.”

According to the Judgment PI. US 13/12 of 23 July 2013 (Greater than Small Quantity), the
prohibition to interfere in matters reserved to the law is also included in the perspectives of
the constitutional delimitation of the derived law making of the executive power. Previously,
the Constitutional Court has interpreted, in association with legal regulation in another area,
that it cannot be admitted that the sphere of protection of fundamental rights of freedoms
come under the authority of the executive power not being entitled to do so. Mixing the
concepts of the law and right is therefore excluded in the Czech Republic in the field of
fundamental rights of freedoms. In this Judgment, the Constitutional Court requires at least
the “empowering” provision of the Act set the criteria so that the executive power may only
specify the legal obligation, rather than supplement it.

According to the Judgment file reference P1. US 43/13 of 25 March 2014 (Spa Decree), the
Constitutional Court demanded that the determination of the conditions of the extent
(length) of free spa treatment reimbursed by health insurance be regulated not only by a
decree since: “time limits cannot be absolutely unambiguously perceived as a mere
specification of the conditions ..., which must be complied with if healthcare is to be
provided free of charge on the basis of public health insurance and which are of a nature of
purely expert criteria, the assessment of which is assigned to the attending physician and,
where appropriate, the medical examiner. Their purpose is to achieve the regulation of the
provision of the healthcare which will enable to strike a balance between the requirements
of both the effectiveness of the treatment, i.e. that the reimbursed stay in the spa actually
fulfils its expected therapeutic function, and its effectiveness and economic acceptability...
The interest in striking this balance is fully legitimate. However, achieving this requires
comparing not only the medical but also the economic aspects, which must be acknowledged
the nature of political decision-making, assessing the effectiveness of each of the possible
options for the purposes of selecting one of them... Consequently, they may be determined
with the reservation of the law only on the basis of the decision of the Parliament”
(paragraph 32).

10. In my view, the question under consideration cannot be distinguished from this previous case
law of the Constitutional Court’s Plenum. The provisions of Section 46 (1) of the Public Health
Protection Act merely stipulates that a certain group of persons is obliged to comply with the
specific regular vaccination in the cases and terms provided for in the implementing legal



regulation. This legal framework is completely vague and completely inapplicable without the
implementing decree. It is only from the implementing decree that the persons concerned find out
which illnesses they must be vaccinated against and how their right to the inviolability of the person
is limited. The law itself does not even impose any limits on the decision-making of the Ministry
of Health against which diseases it imposes mandatory vaccination (for instance, that it must be a
dangerous contagious disease, etc.). Without specifying any conditions, the legislature has therefore
left at the discretion of the Ministry to determine which diseases (none, one, nine, or even fifteen)
will be subject to mandatory vaccination. The actual extent of interference with the right to the
inviolability of the person is thus determined only by a decree, rather than by a statute.

11. Furthermore, if balancing the effectiveness of spa treatment and economic acceptability must
be reserved to political decision-making in the Parliament, it is inexplicable how the balancing
between the protection of public health and forced interference with the physical integrity could be
left at the discretion of the executive power. All the more so, as there is a greater need for
legitimisation and public (and political) debate, as it involves an interference with the most
fundamental rights, which definitely applies to the protection of the person’s physical integrity.

12. The Judgment completely fails to address this previous case law of the Plenum concerning the
reservation of the law. Thus, the majority failed to explain why they departed from the previous
case law or what distinguishes the instant case from the previous case law. | do not dispute the
authority of the Plenum of the Constitutional Court to depart from its previous case law. However,
this must take place only for good reasons and with very careful, detailed and convincing reasoning
[cf. e.g. the Judgment file reference P1. US 11/02 of 11 June 2003 (N 87/30 SbNU 309; 198/2003
Coll.), or a discussion in Bobek, M., Kuhn, Z. et al.: Case Law and Legal Reasoning. 2" edition.
Prague: Auditorium, 2013, pp. 356-363]. This is also why it is difficult to resist the impression that
the majority’s position on the reservation of the law is selective and unrelated to the explicit
regulation of the Charter of Fundamental Rights of Freedoms. Unfortunately, such decision-making
represents the opposite of principled and convincing decision-making which underlies the
legitimacy of the judiciary.

13. Failure to respect the reservation of the law, unambiguously stipulated in the constitutional text
(under Art. 7 (1) of the Charter, the inviolability of the person may be limited only in cases provided
for by law), then represents in interference with the division of powers, as the executive power
interferes with the domain of the Parliament, having the sole authority to limit, in the form of a
statute, the scope of the fundamental right and strike a balance between the fundamental right to
the physical integrity and the public interest in protecting public health and protecting the rights of
others. Similarly, Art. 4 (2) of the Charter specifies the rule that the limitations may only be placed
upon the fundamental rights by law. In addition, the vaccination obligation is sanctioned by a fine,
therefore determining this obligation by law would also be more consistent with Art. 4 (1) of the
Charter.

14. Finally, I also note that the frequently raised argument that the regulation contained in the decree
allows for greater flexibility for extraordinary situations also fails to stand the test. | am convinced
that good quality legal regulation, which, following due parliamentary debate, will establish rules
under which circumstances, against what type of disease and to what extent it is possible to
temporarily impose a vaccination obligation by means of a by-law, would have a completely



different quality of interference with the fundamental rights, compared to the existing blank bill
granted by the contested statute to the Minister of Health or several experts hidden from the public
scrutiny and creating a complete vaccination policy for our State without any democratic and
judicial review. In other words, there is nothing preventing the legislature from adopting the legal
regulation which provides for vaccination obligations directly in the law for the standard situation
and, in the case of emergencies, allows for a short term and within the statutory limits, to impose a
vaccination obligation through a by-law. However, the fact that the legislature has failed to do so
does not stand up as a reason for establishing all important aspects of the vaccination obligation in
the by-laws under all circumstances.

4. Breach of the principle of proportionality in establishing an obligation

15. It would not be constitutionally conforming even if the text currently contained in the Decree
were fully incorporated into the law. The right to the inviolability of the person (physical integrity)
under Art. 7 (1) of the Charter and Art. 8 of the Convention is not an absolute right and may be
interfered with, yet only in proportion to the legitimate interest pursued. The Judgment correctly
applies the five-step test for the limitation of the fundamental right, which is based on the case law
of the ECtHR and the Constitutional Court. However, in the last step (balancing the conflicting
interests), it omits that the case law of the Constitutional Court, unlike the ECtHR, has a
sophisticated algorithm for this step. It is the standard proportionality test. The necessity of
maintaining the proportionality in interferences with the fundamental rights stems from the
constitutional order (in particular Art. 4 of the Charter) and has already been sufficiently defined
by the case law of the Constitutional Court. Under the case law, an interference with the
fundamental right will be proportionate to the legitimate interest pursued if it complies with the
following three criteria [see the Judgment file reference P1. US 31/13 of 10 July 2014 (162/2014
Coll.), paragraph 41; the Judgment file reference P1. US 37/11 of 30 July 2013 (299/2013 Coll.),
paragraph 59; the Judgment file reference. P1. US 24/10 of 22 March 2011 (N 52/60 SbNU 625;
94/2011 Coll.), paragraph 37; and many others]:

(1) A measure restricting a fundamental right is at all capable of achieving the objective pursued
(suitability test).

(2) The objective pursued cannot be achieved to the same or a similar extent using other means
which would less interfere with the fundamental right (necessity test).

(3) The interference is proportional, i.e. the severity of the interference with the fundamental right
is, in the specific situation, balanced with the importance of the objective pursued, or the sacrifice
in the form of the limitation imposed on the fundamental right may not become disproportionate to
the benefit brought by the limitation (proportionality in the narrower sense).

16. It is undisputed that blanket vaccination against serious transmissible diseases is important for
the protection of public health and the rights of others. The high vaccination rate helps to create so-
called collective immunity, also protecting people who, for serious health reasons, cannot be
vaccinated against the diseases or their immunisation by vaccination fails for any other reason. To
this extent, | therefore agree with the majority’s view of applying the five-step test (paragraphs 74-
77). However, as for the application of the proportionality test, | cannot agree with the majority for



the following reasons.

17. In the first step of the proportionality test, the suitability test, taking into account the available
scientific information, it can be agreed that mandatory vaccination against serious transmissible
diseases is a measure capable of protecting the public health and the rights of others.

18. However, the current legal regulation does not pass the second step of the proportionality test,
i.e. the necessity test, as the objective of protecting public health and the rights of others could be
achieved to a very similar or even equal extent in a manner more respectful of the fundamental right
to the physical integrity.

19. The current legal regulation and practice do not stand the necessity test due to the fact it
determines not only the disease against which the person must be vaccinated, but also the type of
vaccine that must be used for this purpose, and even at what doses it is supposed to be administered.
There are thus various sanctions prescribing which vaccine the parents must unconditionally accept
for the vaccination of their child. In fact, in order to protect public health, it is definitely sufficient
to determine the child’s disease and age by which the child must be vaccinated against the disease,
rather than the statutory obligation at what specific times and by what combination of vaccines the
children must be vaccinated.

In other words, the alternative solution, i.e. the possibility of administering the individual vaccines
separately according to the individual schedule suitable for the specific child, has the capacity of
achieving the objective pursued (the protection of public health and protection of the rights of
others) to the very similar or even the same extent as the previous solution consisting in
administering the hexavalent vaccine in the fixed terms, and at the same time, this alternative
solution is more considerate in relation to the fundamental right of the inviolability of the person
concerned, which includes the right to be subjected to medical acts only with the consent. The
considerate nature of the solution would consist in the fact that, in addition to an unambiguously
defined obligation, it would opt for a manner preserving as far as possible the right to decide on
individual modalities of the interference with the physical integrity.

20. Similarly, the manufacturer of commonly administered mandatory hexavalent vaccine
(Infanrix) in the Czech Republic states that it can be applied either in three doses and one booster
later, which is a mandatory scheme according to the Decree, or in two doses and one booster later.
Both schemes have practically the same efficacy, as evidenced by the data from the European
Medicines Agency (EU body; see
http://www.ema.europa.eu/docs/en_GB/document_library/EPAR_-
_Product_Information/human/0002961WC500032505.pdf, pp. 7-8). In relation to the fundamental
right, it is more considerate to provide parents with the discretion to select between both methods
of the application of the hexavalent vaccine, while at the same time, having the capacity to achieve
the objective pursued in the same extent.

21. Itis desirable to set aside the existing legal regulation these reasons alone. Since it fails to stand
the second step of the proportionality test, it is not necessary to proceed to the third step of the
proportionality test. However, even if these shortcomings were remedied in the future, the current
legal regulation would be unconstitutional, since it would not pass the third step of the



proportionality test, i.e. the balancing test. Here it is necessary to decide whether the benefits to
public health and the protection of the rights of others outweigh the interference with the rights of
the individual. In this particular case, this means taking into account, for each individual disease
for which a vaccination obligation is prescribed, the following questions in particular: how
dangerous the disease is, what the risk of its occurrence without mandatory vaccination is, how
quickly and easily the disease is transmitted (this is a factor with great weight if the objective
pursued consists in the protection of public health and the rights of others), what the effectiveness
of vaccines is, and the risk of vaccines.

22. However, the current legal regulation is primarily generally disproportionate, as it lays down,
on the one hand, the obligation to undergo vaccination on the grounds of public interest in the
protection of public health, yet on the other hand, does not include the State’s obligation to be fully
liable for any damage to the health caused by vaccination and which the individual is to suffer for
reasons of public interest. Even full lege artis vaccination can in some cases have a very adversarial
effect on the health of individuals who must endure it by law. However, it must then be
unambiguously stipulated that any sacrifice in the public interest which establishes the link between
harm and mandatory vaccination must be compensated by law. However, under the current legal
regulation, neither the physician nor the vaccine manufacturer is liable for the consequences of lege
artis vaccination; the new Civil Code and the Health Services Act have correctly limited the
responsibility for medical actions in which damage to health occurs as a result of the application of
a chemical substance; nevertheless, it is a kind of “expropriation” of an individual’s health for the
benefit of the public interest, which should always be fully compensated. Foreign regulations
regulate this explicit liability for damage, as standard civil damages are not applicable in these
cases, since the damage in exceptional cases (yet admitted by experts) is sustained even if all
obligations are respected, thus harm will occur without any unlawful action of the healthcare
provider, vaccine manufacturer or the State. For instance, in the USA, the law requires the State to
compensate for the adverse reactions of the vaccine regardless of the fault, even for vaccinations
that are only recommended. The law even recognises the difficulties in establishing a causal link
and therefore does not require proving a causal link to vaccination for the established effects. The
table, which is part of the law, lists the adverse effects and the time from vaccination to which they
must occur. Compensation without submitting further evidence is automatically provided that these
conditions have been complied with (see 42 U.S. Code, Sec. 300aa-14). Similar legislation and
compensation schemes, albeit different in detail, are always based on strict liability and are
available in dozens of other countries, including those where vaccination is only voluntary (for
example, Germany, Austria, Finland, Sweden, Norway, France, Switzerland, Italy, Slovenia, the
UK, etc.)

23. Thus, the Judgment correctly concludes in paragraph 87 that the legislation should consider
supplementing the legal regulation of vaccination with a rule on the liability of the State for the
negative consequences of vaccination. However, the fact that the current regulation fails to provide
for such compensation cannot be overcome merely by obiter dicto, since it is an integral part of the
proportionality of the vaccination regulation. In other words, if a child is to undergo mandatory
vaccination in the interest of the society, in the event of negative health consequences, the sacrifice
for the benefit of society must be automatically compensated by law; it is the only manner how to
strike a balance between the right to physical integrity on the one hand and the protection of public
health and the protection of the rights of others on the other. If the law fails to unambiguously



guarantee that the victim of negative consequences of the mandatory vaccination is to be
compensated in any case, it is this very person who must bear the excessive (disproportionate)
burden for the sake of public health. The possibility of seeking compensation in this situation is
part of the assessment of the proportionality of the compulsory vaccination regulation has also been
recognised in the ECtHR case law (see the Judgment in the case of Salvetti v Italy of 9 July 2002,
application No. 42197/98). At the same time, the requirement of a statutory entitlement to
compensation follows from Art. 24 of the Convention on Human Rights and Biomedicine, which
is part of the constitutional order [Judgment file reference III. US 449/06 of 3 February 2011 (N
10/60 SbNU 97)], according to which a person who suffered harm caused by an intervention is
entitled to fair compensation under the conditions and procedures laid down by law. I trust the
Czech judicial system that perhaps even without this explicit statutory regulation, it would find a
manner to provide the injured with compensation, yet the current regulation (or the absence of any
such regulation) puts persons subject to vaccination obligation into an unacceptable legal position
— in the event of an irreparable health disability of a vaccinated child, they may expect a number
years of court trials without any clear result.

24. 1 would also point out that in the proportionality test, in the case of mandatory vaccination, due
consideration must always be given to the proper reasoning behind the selection of the diseases
against which mandatory vaccination will be imposed. The very international comparison indicates
that the number of diseases for which vaccination is mandatory in the Czech Republic significantly
exceeds the number of diseases for which vaccination need have been determined in other European
countries (with the exception of some countries east of us). The proportionality test must be carried
out separately for each individual disease, as the obligation to vaccinate against each individual
disease is a separate interference with the right to the inviolability of the person under Art. 7 (1) of
the Charter.

25. As an example of the application of the last step of the proportionality test, it | possible to
mention the blanket hepatitis B vaccination obligation which may be seriously doubted as
reasonable. This disease is transferable only by body fluids, i.e. in practice most frequently by
sexual intercourse or blood contamination, for example through the use of common syringes in drug
addicts. Even though is a theoretical possibility of transmission from the saliva of an infected
individual through a strong bite, these cases are very rare or even isolated (Hui, Alex Y. et al.
Transmission of hepatitis B by human bite — Confirmation by detection of virus in saliva and full
genome sequencing. Journal of Clinical Virology, Volume 33, Issue 3, 254 — 256). Its
transmissibility in young children is therefore very limited. For this reason, blanket vaccination in
toddlers is only capable of achieving the objective of protecting public health and protecting the
rights of others to a very limited extent. On the other hand, the adverse effects of hepatitis B
vaccination need to be taken into account. According to a scientific study submitted by the
Petitioners in the reply, statistically in the Czech Republic, hepatitis B vaccination may cause
serious and lifelong disability to seven children every year. Balancing the conflicting interests
therefore seems to be against the proportionality of mandatory blanket hepatitis B vaccination.

26. Therefore, it is not surprising that, prior to the introduction of mandatory vaccination against
this disease, an expert analysis of the State Health Institute did not recommend the introduction of
the blanket mandatory vaccination. Therefore, the reason for establishing the obligation remains
unknown, which is precisely due to the fact that the obligation is prescribed only by a decree without



any public debate in the Parliament, explanatory memoranda, etc. In its observations on the
constitutional complaint, the Government justifies the obligation to vaccinate against hepatitis B
only by the fact that the risk of serious course of the disease is substantially higher in the case of
infections of young children. However, this argument is related to the protection of public health
only to a limited extent. It is primarily concerned with the protection of the individual health of the
infected person. At the same time, the issue of the transmissibility of the disease is significantly
more important in terms of protecting public health. Under those circumstances, it cannot be
concluded that the obligation to vaccinate against hepatitis B is proportionate. It remains obvious
that the justification for an interference with the fundamental right must be demonstrated by the
person interfering with it, i.e. in this case, by the Ministry of Health.

27. Finally, it needs to be noted that the mandatory vaccination also includes tetanus, which does
not pose any risk of being transmitted from one child to others. In the case of this vaccination, there
is thus no interest in protecting public health or protecting the rights of others. The reason for
imposing the vaccination obligation in this case is therefore probably the protection of children
against their parents’ decision. This results in the interference with family relationships and parental
rights (Art. 8 of the Convention and Art. 10 and 32 of the Charter) without being subject to political
deliberation in the parliament and the decision — whether the political majority in our country
believes that the State knows better what is good for children than their parents. In this case, the
proportionality test would have to be even stricter, taking into account the fact that there is a conflict
between the rights of parents to decide on their children against the state-determined and protected
rights of the child (the protection of which is after all ensured by classical responsibility instruments
of public and private law).

28. | regret to state that the majority failed to make the above considerations on the proportionality
of the current vaccination obligation in the Judgment. Balancing conflicting interests provided in
paragraphs 78-84 of the Judgment is very superficial and in fact no proportionality test has been
carried out. The reasoning refers only to the three recommendations of international bodies and the
statistics on the morbidity decline in the three diseases following the introduction of blanket
vaccination. The statistics is certainly relevant in the proportionality analysis, yet it covers only
three out of nine diseases and, in addition, only shows the potential effectiveness of vaccination
schemes, which is only one factor in the comparison. With regard to the international
recommendations referred to in the reasoning in paragraphs 81-83, one may note that they refer
only to the general suitability of vaccination schemes. However, neither document recommends the
vaccination be mandatory, nor does it even recommend that the vaccination be mandatory for nine
diseases, as is the case in the Czech Republic. With regard to the above example of hepatitis B, it
can also be noted that vaccination against this disease is not even mentioned in any of these
documents. Thus, very little, if anything, may be inferred from these documents on the
proportionality of the Czech regulation of mandatory vaccination.

29. It must still be borne in mind that the instant case concerns an interference with the right to the
inviolability of the person, which, as the judgment finally states, is one of the key fundamental
rights (paragraph 56). As such, it must be provided with a significantly more rigorous constitutional
review than established in this Judgment.

5. Summary



30. I find the current Czech legal regulation on mandatory vaccination contrary to the fundamental
right to the inviolability of the person, as the scope of mandatory vaccination has been entirely left
at the discretion of the Ministry of Health and is not stipulated by law, as required by the Charter.
At the same time, the legal regulation currently fails to satisfy the requirement of proportionality of
the interference with the fundamental right, since the objective pursued (protection of public health)
could be attained to the same extent using more considerate means, in which the choice of the
vaccine and the dosage would be left at the discretion of the parents themselves, following the
consultation with physicians; the current legal regulation fails to include the State’s strict liability
for damage to the health of an individual who has undergone mandatory vaccination; and finally,
the list of diseases against which mandatory vaccination has been prescribed is excessive, since this
obligation has not been sufficiently justified for all of them by the protection of public health.

31. Unfortunately, in this case, the majority of the Constitutional Court tended to asses the quality
of healthcare in the Czech Republic or judged parents who, by criticising the current vaccination
obligation in the Czech Republic, could put their children or other children at risk, which however
is not the task of the constitutionality guardian. Thus, in my opinion, the Constitutional Court has
failed to comply with its obligations to assess, without bias and in terms of its expertise, the
constitutional conformity of the contested legal regulation as in all other cases.

In Brno, on 27 January 2015

Katefina Simackova
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Odli¥né stanovisko soudkyné Katefiny Sima¢kové k vyroku i odiivodnéni nalezu
sp. zn. Pl. US 19/14

1. Ockovaci povinnost jako takova

1. Ve vétsingé zapadoevropskych zemi, kde je lidskopravni ochrana a respekt ke
svobod¢ a autonomii jednotlivce na nejvy$si trovni (napif. Rakousko, Némecko,
Spanélsko, Nizozemsko, Dénsko, Finsko, Island, Irsko, Lucembursko, Norsko,
Portugalsko, Svédsko, Velka Britanie, Kanada) neni stanovena zadna zékonna ockovaci
povinnost. DostateCnou proockovanost populace zajist'uji na jedné stran¢ kvalitni 1¢kafi,
schopni rodi¢e v dostatecném poctu presvédcCit o potfebé deti ockovat, a na druhé strané
odpovédni rodice, ktefi uméji svobodu vyuzivat a poji ji s odpovédnosti za zdravi svych
1 ostatnich déti.

2. Jsem si oviem védoma, Ze v Ceské republice ve stavajici situaci velmi
paternalistické medicinské péce nejsou vSichni lékafi schopni ¢i ochotni kvalitni
informovanost rodi¢t zajistit a k oCkovani déti je presvédcit dobrovolné, a rovnéz
ochrana vetejného zdravi jako dilezity vefejny zdjem by nebyla zajisténa, kdyby bez
dal§iho doslo ihned k tiplnému zruSeni ockovaci povinnosti proti vSem nakazlivym
nemocem. Nicmén¢ vyhledovym cilem statu respektujiciho svobodu svych obcani by
mélo byt, aby vSechny Iékatské vykony byly provadény na zdkladé svobodného a
informovaného souhlasu, a pokud jde o vykony na détech, tak by tento souhlas mé¢l byt
ziskan zasadné od jejich rodicl, pokud jsou déti tak malé, Ze neni moZno souhlas zajistit
od nich.

3. Pokud by vSak méla v pfechodné dobé k dosaZeni tohoto cilového stavu byt
zachovana ockovaci povinnost, pak stdvajici pravni Gprava neni ustavné konformni
z tady nize (v Casti 3 a 4 tohoto stanoviska) uvedenych dtvodi.

2. Ideologizace otiazky povinného ofkovani i nékterych dalSich medicinsko-
pravnich otazek v Ceské republice

4. Podle sebehodnoceni naSich zdravotnikd i z pohledu vétSiny spole¢nosti je
lékai'ska péce v Ceské republice na mimotadné dobré tirovni. Lidé se radi spolehnou do
péce 1ékait (zejména pokud jim ordinuji 1éky a medicinské ukony a nepozaduji od nich
z4dna rezimova opatieni ¢i zmény zivotniho stylu). Pravé uznavané uspéchy ceské
mediciny a hrdost na vymozenosti zdravotnické péce z doby redlného socialismu pak
vedou Kk paternalistickému piistupu 1ékaft k pacientim, ktery je soucasné vétSinou
pacienti vyzadovan. Pacienti, jimz takovy pfistup nevyhovuje, a vyzaduji vice
partnersky pfistup, jsou nepocetna mensina a jsou povazovani za podiviny, které ,,pali
dobré bydlo“. Jejich vyhrady ¢i zddosti mohou byt lékati bagatelizovany a ostatnimi
zesméSnovany. Nedostatek porozuméni na obou stranach pak vede k vyhroceni
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konfliktt, které se nejsilnéji demonstruji tam, kde jde o otdzky lidské reprodukce ¢i
1¢kaiské péce o téhotné a rodici zeny a o déti. Dospéli pacienti, ktefi se neciti dobie
Vv trochu tésném obéti laskyplné pecujiciho paternalistického statu, si zpravidla néjak
poradi. OvSem v okamziku, kdy se jednd o péci o nenarozené Ci Cerstvé narozené deti,
piipadné 1 déti starsi, stat, vétSina spolecnosti 1 zdravotnikli povazuji za svou povinnost
prosadit to, co povazuji za tu nejlepsi péci, a to bez jakychkoli kompromisti ¢i
vysvétlovani a dokonce nékdy i silou. Rodice pod natlakem se tim vice zatvrdi a zacnou
se o své déti obavat. Prave v téchto koliznich ¢i krizovych situacich nedorozuméni obé
strany na pozicich az tvrdohlavé setrvavaji. Deficit pratelského a vysvétlujiciho ptistupu
ze strany ¢asti medicinskych ptedstaviteli pak u oné alternativni menSiny vede i
k vzniku fady podezieni, strachi a nedorozuméni, proto se nékdy mize dopoustét i
silnych vyjadieni, které naopak vétSinu spolecnosti i mocenskou elitu jeste vice popudi.

5. Vstupuje-li do této komplikované a vyhrocené spolecenské situace soudni organ,
m¢él by tak Cinit prost vSech ideologickych ptfedpojatosti a podle stejnych pravidel jako
ke vSem ostatnim piipadim. Obavam se, Ze to vSak v nyni posuzovaném piipadé
nenastalo. Ackoli stavajici pravni uprava o¢kovaci povinnosti mé fadu Gstavnépravnich
deficitii, které jsou popsdny nize a které samy nékteré organy piipoustéji, vétSina
Ustavniho soudu se zalekla toho, Ze by se jeji vyrok, rusici stavajici zakonnou tipravu &
jeji ¢ast, dal vykladat jako pfitakani oném vySe zminénym alternativcim, kritizujicim
zdravotni pé&i v nadi zemi. V této véci ale nebylo tkolem Ustavniho soudu soudit
kvalitu zdravotnické péée v Ceské republice ¢i soudit rodice $kodici détem, ale bez
piedsudkt a s chladnou hlavou z pohledu své odbornosti posoudit ustavni konformitu
napadené pravni Upravy. Neni pifece roli soudu postavit se na nékterou ze stran
spolecenského konfliktu, ale jen kvalitné a pfesvédCivé jako ve vSech ostatnich
ptipadech ochrénit ustavnost.

3. Poruseni vyslovné ustavou stanovené vyhrady zakona

6. Nejjednodussi a zékladni protiustavnost spatfuji v poruseni vyhrady zakona,
stanovené v ¢l. 7 odst. 1 Listiny, ktery jednoznacné stanovi, Ze zasah do télesné
integrity musi byt proveden jen zdkonem, nikoli ministerskou vyhlaskou.

7. Veskera komparace s praxi jinych statd ¢i judikaturou ESLP a jinych ustavnich
soudl neobstoji ve svétle jasné dikce €l. 7 odst. 1 nasi Listiny zakladnich prav a svobod,
ktera stanovi, ze nedotknutelnost osoby miize byt omezena jen v piipadech stanovenych
zakonem. Prave ochrana télesné integrity a ockovani jako zasah do této télesné integrity
spada pod toto ustanoveni Listiny, jak nakonec konstatuje i vétSina v bod¢ 56. V této
souvislosti upozoriiuji, zZe otdzku, zda mame narok na placeni dvou ¢i tfi tydni
v laznich, musi podle judikatury Ustavniho soudu fesit zakon [viz nalez sp. zn. P1. US
43/13 ze dne 25. 3. 2014 (77/2014 Sb.)], ale rozsah zasahu do télesné integrity
(vpraveni cizi latky jehlou do téla ditéte) ponechame na ministerské vyhlasce, aniz
bychom zakonem jakkoli vymezili podminky ockovaci povinnosti a toho, jaka
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onemocnéni budou ockovaci povinnosti podléhat. Zakonné zmocnéni nejen ze
neobsahuje jmenovity vycet nemoci, proti nimz je ockovani povinné, ale dokonce ani
jakkoli nestanovi kritéria, kterymi se ma ministerstvo pfi stanoveni rozsahu ockovaci
povinnosti fidit.

8. Tato na prvni pohled jen formalni vyhrada zadkona mé velky materialni obsah.
Aktudlni praxe ponechdva na vefejnosti ukrytém expertnim neodivodnéném rozhodnuti
vSechny dtlezité otazky spojené s oCkovanim — tedy zejména rozsah povinného
ockovani a jeho nacasovani. Toto rozhodovani je nevetejné, coz jako v jinych oblastech
vzbuzuje podezieni a navic vede k tomu, ze vetfejnost se viibec nedozvida divody dané
upravy a jejich zmén. Vzhledem k absenci Listinou pfedvidané formy rovnéz chybi
presvédciva divodova zprava, ktera by stanovila diivody rozsahu stanovené ockovaci
povinnosti a jejich ucell (pro potieby testovani proporcionality a legitimnich cilti pravni
upravy). Podstatou vyhrady zakona je, ze zasah do prav jednotlivcli by nemél byt jen
uzavienym expertnim rozhodnutim, ale mé¢l by byt i pfedmétem oteviené demokratické
deliberace v parlamentu.

9. Navic nelze souhlasit stim, Ze povinné ockovani je otazkou Cist¢ expertni.
Expertni otazkou je, jako prakticky u kazdé pravni Gpravy, dodani informaci potiebnych
pro rozhodnuti, ¢ili naptiklad jak je dand nemoc nebezpecna, jakym zpisobem je
pfenosna a tedy nakazliva, jak ucinna je ockovaci latka atd. Nicméné to, zda v dané
situaci pfevazi ochrana vefejného zdravi nad pravem jednotlivcil na fyzickou integritu,
tedy hledani optimalni rovnovahy mezi témito soupeticimi zajmy, je otazka politicka a
pravni. Na tomto rozliSeni stoji i dosavadni judikatura Ustavniho soudu tykajici se
vyhrady zékona pfti zasazich do zakladnich prav, kterou vSak vétSina v tomto piipadé po
htichu zcela opomiji. Podle této judikatury otazky odborné (srov. nize uvedené ptiklady
Z posledni doby) mohou byt upraveny podzakonnymi ptedpisy, avSak otazky politické,
mezi néz patii stanoveni rovnovahy mezi Ustavné chranénymi zdjmy, museji byt
upraveny v zakonge.

Podle nalezu Pl. US 36/11 ze dne 20. 6. 2013 (zdravotnické standardy a
nadstandardy) ,,Listina zahrnuje ustanoveni o zakladnich pravech, ktera jsou co
do normativniho obsahu odli$na. V prvé fadé jsou to zakladni lidské4 prava, ktera
vyveéraji piimo z lidského byti, a pouze tato skutecnost je zdkladem vymezeni
jejich ustavniho obsahu a rozsahu. Jedna se o hodnoty, které obsahuji zékladni
prava pro uchovani integrity ¢lovéka a zajisténi jeho distojnosti, jako jsou napf.
pravo na zivot, nedotknutelnost osoby a osobni svoboda. Takovato prava jsou
nezadatelna, nezcizitelnd, nepromlcitelnd a nezrusitelna (¢l. 1 Listiny). Jejich
meze mohou byt upraveny za podminek stanovenych Listinou a pouze zakonem
(¢l. 4 odst. 2 Listiny)“ (bod 38). Ani v pfipad€ prava na zdravi, které je socialni
pravo, vsak Ustavni soud vtomto nalezu nepiipustil, Ze definovani
nadstandardni 1€karskd péCe je ponechano na podzakonny pravni piedpis.
V odiivodnéni (bod 49) uvedl: ,,Z pohledu Ustavniho soudu je ale podstatné, zda
uprava v zakon¢ sama o sob¢, tedy i bez provadéci vyhlasky, je adresatim
dostatecné srozumitelnd a zda by byla aplikovatelna. Provadéci piedpis ma
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stanovit jiz jen jeji detaily. Napadena Uprava variant péce v souCasné¢ dobé
funguje tak, ze kromé& vySe reprodukovaného obecného rdmce v zdkoné o
vefejném zdravotnim pojisténi jsou ve vyhlaSce, kterou se vydava seznam
zdravotnickych vykonti s bodovymi hodnotami, Ministerstvem zdravotnictvi
oznaceny zdravotni vykony, u nichz Ize pojisténcim nabizet volbu mezi
sluzeb, pojistovnam 1 pojisténcim je tedy teprve z vyhlasky ziejmé, co je
zékladni variantou a za jaké zdravotni vykony, pomucky, prostfedky a zdravotni
materidl je mozno ¢i nutno doplacet nad rdmec uhrady z vefejného pojisténi. Ze
zékona samotného to neplyne a nelze to z n¢j dovodit ani nejvolnéjsi
interpretaci. Zakon o vefejném zdravotnim pojisténi tedy udé€lal pouze prvni
krok k vymezeni standardu a nadstandardu (slovy zdkona o vefejném
podstatna cast, bez niz je institut nezivotaschopny, tedy konkrétni urceni toho,
co je v intencich ¢l. 31 Listiny bezplatnou péci, je upravena az v provadéci
vyhlasce. Zakonodarce tim dle Ustavniho soudu pozadavkim nastavenym
ustavnim potfadkem a opakované vylozenym dosavadni rozhodovaci praxi
nedostal.*

Podle nalezu PLUS 13/12 ze dne 23. 7. 2013 (vét§i mnoZstvi neZ malé) mezi
hledisky ustavniho vymezeni odvozené normotvorby exekutivy figuruje i zékaz
zasahovat do véci vyhrazenych zakonu. Ustavni soud pfitom v minulosti v
souvislosti s pravni Gpravou jiné oblasti vylozil, ze nelze ptipustit, aby se sféra
ochrany zakladnich prav a svobod dostala pod pravomoc moci vykonné, kteréd k
tomu neni opravnéna. SméSovani pojmi zakon a pravo je tedy v podminkach
Ceské republiky v oblasti zékladnich prav a svobod vylougeno. Ustavni soud
v tomto nalezu pozaduje, aby minimalné ,,zmocnovaci® ustanoveni zékona
stanovilo kritéria, tak aby exekutiva jen konkretizovala zdkonnou povinnost,
nikoli ji dopliovala.

Podle nalezu sp. zn. P1. US 43/13 ze dne 25. 3. 2014 (lazefiska vyhlaska) Ustavni
soud poZadoval, aby stanoveni podminek rozsahu (délky) poskytnuti bezplatné
lazeniské péfe na zdklad¢ zdravotniho pojisténi nebylo upraveno pouze
vyhlaskou, nebot’: ,,Casovd omezeni nelze zcela zjevn€ povazovat za pouhou
konkretizaci podminek ..., jez musi byt splnény, ma-li byt zdravotni péce
poskytnuta bezplatné na zdklad€ vetejného zdravotniho pojisténi, a jez maji
povahu ryze odbornych kritérii, k jejichZ posouzeni je povolan oSettujici 1€kat,
pfip. také revizni l€kaf. Jejich ucelem je totiz dosaZeni takové regulace
poskytovani této péce, kterd umozni nalézt rovnovahu mezi pozadavky jednak
na ucinnost 1éCby, tedy aby hrazeny pobyt v lazeiiském zatizeni skute¢né plnil
svou piedpokladanou Ié¢ebnou funkci, jednak na jeji efektivnost a ekonomickou
unosnost... Zajem na nalezeni této rovnovahy je plné legitimni. Jeji dosaZeni
vSak vyzaduje pomeéfovani nejen medicinskych, ale také ekonomickych
hledisek, jemuz je tieba ptiznat povahu politického rozhodovani, v jehoz ramci
je posuzovana ucelnost jednotlivych v uvahu ptichazejicich variant feseni za
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ucelem vybéru jedné z nich. ... K jejich stanoveni proto mize dojit v souladu
s vyhradou zakona pouze na zaklad¢ rozhodnuti Parlamentu* (bod 32).

10. Domnivam se, ze nyni posuzovanou otazku nelze od této piedchozi judikatury
pléna Ustavniho soudu odligit. Ustanoveni § 46 odst. 1 zakona o ochrané veiejného
zdravi pouze stanovi, ze urCity okruh 0sob je povinen podrobit se v provadécim
pravnim ptedpisu upravenych piipadech a terminech stanovenému druhu pravidelného
ockovani. Tento zdkonny ramec je naprosto neurCity a bez provadéci vyhlasky je zcela
neaplikovatelny. AZ teprve z provadéci vyhlasky se dotCené osoby dozvi, proti jakym
nemocen se musi nechat ockovat a jak je tedy jejich pravo na nedotknutelnost jejich
osoby omezeno. Zékon samotny dokonce nestanovi vibec zadné meze rozhodovani
ministerstva zdravotnictvi, proti kterym nemocem povinné ockovani stanovi (jako
napiiklad, Ze musi jit o nebezpecnou nakazlivou nemoc apod.). Zékonodarce ponechal
tedy bez jakéhokoli stanoveni podminek plné v dispozici ministerstva, proti jakym
nemocem (zadné, jedné, deviti, nebo tfeba patnacti) bude o¢kovani povinné. Samotny
realny rozsah zasahu do prava na nedotknutelnost osoby je tedy stanoven az vyhlaskou
a nikoliv zdkonem.

11.  Daéle pokud musi byt vyvazovani ucinnosti lazenské péce a ekonomické
unosnosti vyhrazeno politickému rozhodovéani v parlamentu, neni vysvétlitelné, jak by
vyvazovani mezi ochranou vetejného zdravi a nucenym zasahem do fyzické integrity
mohlo byt ponechdno exekutivé. Tim spiSe, Ze ve hie je 1 vyssi potieba legitimizace a
vefejné (i politické) debaty, nebot jde o zasah do téch nejzékladnéjsich prav, jiz ochrana
fyzické integrity ¢lov€ka rozhodné je.

12.  Nélez se stouto dosavadni judikaturou pléna k vyhradé¢ zdkona vibec
nevyporadava. VétSina tak nevysvétlila, pro¢ se od predchozi judikatury odchylila ¢i
véem je nyni posuzovany piipad od téch ptedchozich odliSny. Nerozporuji zde
pravomoc pléna Ustavniho soudu odchylit se od své predchozi judikatury. Musi se viak
tak dit pouze z dobrych divodi a s velmi peclivym, podrobnym a presvéd¢ivym
odtivodnénim [k tomu srovnej napt. nalez sp. zn. P1. US 11/02 ze dne 11. 6. 2003 (N
87/30 SbNU 309; 198/2003 Sbh.), pfipadn¢ diskuzi v Bobek, M., Kiihn, Z. a kol.
Judikatura a pravni argumentace. 2. vydani. Praha: Auditorium, 2013, s. 356-363]. |
proto se lze jen tézko nyni ubrdnit dojmu, Ze postoj vétSiny k vyhradé zékona je
selektivni a beze vztahu k vyslovné upravé Listiny zakladnich prav a svobod. Bohuzel
takové rozhodovani je opakem principidlniho a pfesvéd¢ivého rozhodovani, které je
zakladem legitimity soudni moci.

13.  Nerespektovani vyhrady zakona, jasn¢ stanovené v ustavnim textu (podle ¢l. 7
odst. 1 Listiny muze byt nedotknutelnost osoby omezena jen v ptipadech stanovenych
zakonem), je pak téz zasahem do délby moci, nebot’ exekutiva zasahuje do domény
parlamentu, ktery jediny muze formou zakona omezit rozsah zakladniho prava a
stanovit rovnovahu mezi zakladnim pravem na télesnou integritu a vefejnym zajmem na
ochrané vefejného zdravi a na ochrané prav druhych. Rovnéz ¢l. 4 odst. 2 Listiny
stanovi pravidlo, Ze meze zakladnich prav mohou byt upraveny pouze zdkonem. Nad to
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ockovaci povinnost je sankcionovdna pokutou, proto by stanoveni této povinnosti
zakonem bylo téz konformnéjsi s ¢l. 4 odst. 1 Listiny.

14.  Na zavér rovnéz konstatuji, ze Casto vznaseny argument, ze Uprava vyhlaskou
umoznuje veétsi flexibilitu pro mimotadné stavy, rovnéz neobstoji. Jsem piesvédcena, ze
kvalitni zdkonna uprava, kterd po nalezité parlamentni debaté vytvoii pravidla, za
jakych okolnosti, proti jakému typu nemoci a v jakém rozsahu je mozno docasné
stanovit ockovaci povinnost podzakonnym piedpisem by méla uplné jinou kvalitu
zédsahu do zakladnich prdv nez stavajici biankoSek ud€leny napadenym zékonem
ministru zdravotnictvi ¢i nékolika ofim vefejnosti skrytym expertim vytvafet plnou
ockovaci politiku naSeho statu bez jakékoli demokratické a soudni kontroly. Jinak
feceno, nic nebrani zékonodarci, aby pfijal takovou zakonnou upravu, ktera stanovi pro
standardni stav ockovaci povinnost piimo v zadkoné¢ a pro mimofadné stavy umozni
kratkodobé, v zdkonnych mezich, stanovit ockovaci povinnost podzakonnym
predpisem. To, ze tak zakonodarce neucinil, v§ak neobstoji jako divod pro stanoveni
vSech dilezitych aspektli ockovaci povinnosti v podzakonnych ptedpisech za vSech
okolnosti.

4. Poruseni principu proporcionality pFi stanoveni povinnosti

15. | v ptipad¢, ze by text aktudln¢é obsazeny ve vyhlaSce byl cely pojat do zakona,
ani tehdy by nebyl ustavné konformni. Pradvo na nedotknutelnost osoby (fyzickou
integritu) podle ¢l. 7 odst. 1 Listiny a ¢l. 8 Umluvy neni pravem absolutnim a lze do n&j
zasahnout, avSak pouze pfiméfené ke sledovanému legitimnimu zajmu. Nalez spravné
aplikuje pétistupniovy test omezeni zakladniho prava, ktery vychazi z judikatury ESLP i
Ustavniho soudu. Avsak v poslednim kroku (poméfovani protichtidnych zajmil)
opomiji, e judikatura Ustavniho soudu na rozdil od ESLP ma algoritmus tohoto kroku
propracovany. Je jim standardni test proporcionality. Nutnost zachovani proporcionality
pii zasazich do zékladnich prav vyplyva z ustavniho potfadku (zejména ¢l. 4 Listiny) a
byla jiz dostate¢né vymezena judikaturou Ustavniho soudu. Podle ni zisah do
zakladniho prava bude proporciondlni sledovanému legitimnimu zdjmu, pokud splni
nasledujici tii kritéria [viz nalez sp. zn. P1. US 31/13 ze dne 10. 7. 2014 (162/2014 Sb.),
bod 41; nalez sp. zn. P1. US 37/11 ze dne 30. 7. 2013 (299/2013 Sb.), bod 59; nalez sp.
zn. P1. US 24/10 ze dne 22. 3. 2011 (N 52/60 SbNU 625; 94/2011 Sb.), bod 37; a fada
dal$ich]:

(1) Opatieni omezujici zékladni pravo je viibec zpusobilé dosdhnout sledovaného cile
(test vhodnosti).

(2) Sledovaného cile neni mozno ve stejné nebo podobné mife dosdhnout jinymi
prostiedky, které by méné zasahovaly do zékladniho préva (test potfebnosti).

(3) Zasah je pfiméteny, tedy zavaznost zdsahu do zékladniho prava je v dané konkrétni
situaci vyvazena vyznamem sledovaného cile, neboli obét’ pfinesend v podobé omezeni
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zakladniho prava se nesmi dostat do nepoméru s uzitkem, ktery omezeni pfineslo
(proporcionalita v uzsim smyslu).

16.  Je nesporné, ze plosné ockovani proti zdvaznym pienosnym nemocem je
dilezité pro ochranu vefejného zdravi i pro ochranu pradv druhych. Vysoka
proockovanost pomahéd vytvofit tzv. kolektivni imunitu, kterd chrani i osoby, které
z vaznych zdravotnich diivodi nemohou byt proti nemocem ockovany ¢i z jiného
divodu jejich imunizace ockovanim selhava. Potud tedy souhlasim s ndzorem vétSiny
pii aplikaci pétistupiiového testu (body 74-77). V aplikaci testu proporcionality se vSak
S nazorem vétSiny Z nasledujicich divodd nemohu ztotoZnit.

17. Vprvnim kroku testu proporcionality, testu vhodnosti, S pfihlédnutim
k dostupnym védeckym informacim lze souhlasit, Ze povinné ockovani proti zavaznym
pfenosnym nemocem je opatfenim, které je zptisobilé ochrénit vetejné zdravi a prava
druhych.

18. Stavajici pravni Uprava ovSem neobstoji vV druhém kroku testu proporcionality, v
testu potiebnosti, nebot’ cile ochrany vetejného zdravi a prav druhych by mohlo byt
dosazeno ve velmi podobné ¢i dokonce stejné miie i zplisobem Setrnéj$im k zakladnimu
pravu na télesnou integritu.

19. Stavajici pravni uprava i1 praxe neobstoji v testu potiebnosti z diivodu, ze
neurcuje pouze onemocnéni, proti némuz musi byt osoba oc¢kovana, ale 1 typ vakciny,
ktera k tomu musi byt pouzita a dokonce i v jakych davkach ma byt aplikovana. Pod
riznymi sankcemi je tedy predepsdno, jakou ockovaci latku musi rodi¢e bezvyhradné
akceptovat pro oCkovani svého ditéte. Pficemz pro ochranu vefejného zdravi rozhodné
postaci, aby byla stanovena nemoc a vék ditéte, do kdy musi byt dité proti této nemoci
ockovano, nikoli vyhlaSkou stanovend povinnost v jakych konkrétné Casech a jakou
kombinaci vakciny musi byt déti ockovany. Jinak feceno, alternativni feSeni — moZnost
jednotlivé ockovaci latky podavat samostatné podle individudlniho harmonogramu
vyhovujicitho konkrétnimu ditéti — je schopno dosdhnout sledovaného cile (ochrany
vefejného zdravi a ochrany prav druhych) ve velmi podobné ¢i dokonce stejné mite jako
dosavadni feSeni spocivajici v o€kovani hexavakcinou v pevné stanovenych terminech a
Zaroven je toto alternativni feSeni SetrnéjSi vici dotCenému zakladnimu pravu na
nedotknutelnost osoby, jehoz soucasti je pravo byt podroben zdravotnim tkontim jen se
svym souhlasem. Setrnost feSeni by spoéivalo vtom, Ze vedle jasné stanovené

-----

rozhodovat o jednotlivych modalitach zasahu do télesné integrity.

20.  Obdobné vyrobce v Cesku b&zn& aplikované povinné hexavakciny (Infanrix)
sam uvadi, Ze je mozno ji aplikovat bud’ ve tfech davkach a jedno pfeockovani pozdéji,
coz je povinnym schématem dle vyhlasky, nebo ve dvou davkach a jedno pieockovani
pozdéji. Obé schémata maji prakticky stejnou ucinnost, coz dokladaji i data Evropské
1ékové agentury (organ EU; viz
http://www.ema.europa.eu/docs/en_GB/document_library/EPAR_-

_Product_Information/human/000296/WC500032505.pdf, s. 7-8. ). Zachovat rodi¢im
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moznost zvolit si mezi dvéma modalitami zplisobu aplikace hexavakciny podle
vlastniho uvazeni je k zakladnimu pravu Setrnéjsi a ptitom sledovaného cile je schopno
dosahnout ve stejné mife.

21.  Jiz ztéchto divodi by méla byt stdvajici pravni uUprava zrusena. Jelikoz
neobstoji uz v druhém kroku testu proporcionality, neni nutné pfistupovat k tietimu
kroku testu proporcionality. | po pfipadném napraveni téchto nedostatk v budoucnu by
vSak byla stavajici pravni uprava protitstavni, protoZze by neobstala ani v tietim kroku
testu proporcionality, testu poméfovani. Zde je nutno rozhodnout, zda uzitek pro
vefejné zdravi a ochranu prav jinych pievazi nad zasahem do prava jednotlivce. V dané
konkrétni véci to znamend u kazdého jednotlivého onemocnéni, u néjz je stanovena
ofkovaci povinnost, zohlednit zejména nasledujici otazky: jak je dand nemoc
nebezpecna, jaké je riziko jejiho vyskytu bez existence povinného ockovani, jak rychle
a snadné se nemoc prenasi (toto je faktor s velkou vahou, pokud je sledovany cil
ochrana vetejného zdravi a prav jinych), jaka je u¢innost vakcin a jaké je riziko vakcin.

22.  Stavajici pravni uprava je nicméné predné obecné neproporciondlni tim, ze na
jedné strané stanovi povinnost podrobit se oCkovani z divodu vefejného zajmu na
ochrané vetejného zdravi, ale na druhou strany neobsahuje povinnost stitu plné
odpovidat za veSkeré Ujmy na zdravi zplsobené ockovanim, které byl jednotlivec
povinen strpét z divodi vefejného zajmu. 1 ockovani pln€ lege artis mlze mit
Vv urcitych ptfipadech velmi neblahy vliv na zdravi jednotlivei, ktefi jej musi ze zdkona
strpét. Pak vSak musi byt jasné stanoveno, Ze obét’ ve prospéch vetejného zajmu, ktera
prokaze spojitost mezi Ujmou a povinnym ockovanim, musi byt odSkodnéna, a to ze
zékona. Podle stavajici pravni upravy vSak neodpovida 1ékat ani vyrobce vakciny za
dasledky lege artis provedeného ockovani, novy obcansky zakonik a zakon o
zdravotnickych sluzbach spravné omezil odpovédnost za 1€kaiské Ukony, pii nichz
Skoda na zdravi vznikne z dvodii aplikace n¢jaké chemické latky, nicméné u
negativnich disledki oCkovani jde o jakousi ,.expropriaci zdravi jednotlivce ve
prospéch vefejného zajmu, kterd by méla byt vzdy plné odSkodnéna. Zahrani¢ni upravy
tuto vyslovnou odpovédnost za Ujmu upravuji, standardni obcanskopravni nihrada
Skody totiz v téchto pfipadech neni pouZitelnd, nebot’ Gjma ve vyjimecnych (ale experty
pifipousténych) ptipadech vznikne 1 pii zachovani vSech povinnosti, tudiZ dojde k 4jmé,
aniz by ji vSak zpusobil jakykoli protipravni krok poskytovatele zdravotnické péce,
vyrobce vakciny ¢i statu. Napiiklad v USA zakon stanovi povinnost statu odskodnit za
nezadouci u€inky vakciny bez ohledu na zavinéni a to 1 u o¢kovani, ktera jsou pouze
doporucovéana. Zakon dokonce uznava tézkosti s prokazovanim pfi¢inné souvislosti, a
proto u stanovenych uCinkli prokdzani jejich pfi¢inné souvislosti s ockovanim
nevyzaduje. Tabulka, kterd je soucasti zakona, stanovi vycet nezddoucich ucinkd a doby
od ockovani, do kterych musi nastat. Za splnéni téchto podminek automaticky nalezi
odskodnéni bez dalSiho dokazovani (viz 42 U.S. Code, Sec. 300aa-14). Obdobna
legislativa a odSkodnovaci programy, byt v podrobnostech odli$né jsou vzdy zaloZeny
na objektivni odpovédnosti, existuji v desitkdch dalSich zemi, vcetné téch, kde je
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o¢kovani pouze dobrovolné (naptiklad Némecko, Rakousko, Finsko, Svédsko, Norsko,
Francie, Svycarsko, Italie, Slovinsko, Velka Britanie atd.)

23.  Nalez tedy spravné v bod¢ 87 dovozuje, ze legislativa by méla zvazit doplnéni
pravni regulace ockovani o upravu odpovédnosti statu za negativni nasledky ockovani.
Skutecnost, Ze stavajici uprava toto odSkodnéni nezajist'uje, vSak nelze odbyt pouhym
obiter dicto, nebot’ jde o integralni soucast proporcionality upravy ockovani. Jinak
feCeno, pokud ma dité podstoupit povinné ockovani v zajmu spolecnosti, musi byt
v ptfipad¢ negativnich zdravotnich nasledkii jeho obét ve prospéch spolecnosti
automaticky ze zakona kompenzovana; jen tak je dodrzena rovnovaha mezi pravem na
télesnou integritu na stran¢ jedné a ochranou vetejného zdravi a ochranou prav druhych
na stran¢ druhé. Neni-li zdkonem jednoznacné zajisténé, ze bude obét’ negativnich
nasledki povinného ockovani vzdy odskodnéna, pak je to ona, ktera musi nést
nadmérné (nepiiméiené) bfemeno ve prospéch vefejného zdravi. To, Ze moznost
domoci se v této situaci kompenzace je soucasti posuzovani piiméfenosti Upravy
povinného o¢kovani, pfipousti i judikatura ESLP (viz rozhodnuti Salvetti proti Italii ze
dne 9. 7. 2002 ¢. 42197/98). Zaroven pozadavek zdkonného naroku na kompenzaci
vyplyvé z ¢l. 24 Umluvy o lidskych pravech a biomedicing, ktera je soucasti ustavniho
potadku [nalez sp. zn. III. US 449/06 ze dne 3. 2. 2011 (N 10/60 SbNU 97)], podle
kterého osoba, kterd utrpéla Gjmu zplsobenou zakrokem, ma nérok na spravedlivou
nahradu Skody za podminek a postupti stanovenych zdkonem. Divétuji Ceské justici, ze
by snad na$la i1 bez této vyslovné zakonné upravy n¢jakou cestu, jak by se poSkozeni
nahrady jmy dobrali, avSak stdvajici uprava (respektive absence této upravy) stavi
osoby podléhajici o¢kovaci povinnosti do nepfijatelné pravni pozice — dojde-li
K nenapravitelnému zdravotnimu postizeni ockovaného ditéte, muze je cekat bez
jasného vysledku mnoho let soudnich pokust.

24.  Dale podotykam, ze v testu proporcionality je v piipadé povinného ockovani
vzdy potieba se velmi dikladné zabyvat fadnym odiivodnénim vybéru nemoci, proti
nimz bude stanoveno povinné ockovani. Jiz samotné mezinarodni srovnani prokazuje,
7e podet nemoci, proti nimz je ockovani v Ceské republice povinné, vyrazné pievysuje
pocet nemoci, pro né€Z je urfena potieba ockovani v jinych evropskych zemich
(vyjimkou jsou nékteré staty na vychod od nas). Test proporcionality je nutno provést u
kazdé jednotlivé nemoci zvlast, nebot’ povinnost ockovani proti kazdé jednotlivé
nemoci je samostatnym zdsahem do prava na nedotknutelnost osoby podle ¢l. 7 odst. 1
Listiny.

25.  Jako ptiklad aplikace posledniho kroku testu proporcionality 1ze uvést plosnou
ockovaci povinnost proti hepatitidé typu B, u které lze vazné pochybovat, ze je
pfiméfena. Tato nemoc je totiZ pienositelna pouze télesnymi tekutinami, tedy v praxi
nejcastéji sexualnim stykem, ¢i kontaminaci krve, naptiklad skrze pouzivani spolecnych
injek¢nich stiikacek u drogoveé zavislych. Byt existuje teoretickd moZnost pienosu ze
slin infikovaného jedince skrze silné kousnuti, jsou tyto pfipady velmi vzacné az
ojedinglé (Hui, Alex Y. et al. Transmission of hepatitis B by human bite—Confirmation
by detection of virus in saliva and full genome sequencing. Journal of Clinical Virology,
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Volume 33, Issue 3, 254 — 256). Jeji ptenositelnost u malych déti je tedy velmi
omezena. Ztoho divodu plosné ockovani jiz u batolat je schopno dosédhnout
sledovaného cile ochrany vetejného zdravi a ochrany prav druhych jen ve velmi
omezené miie. Na druhé strané je nutno vzit v potaz nezadouci ucinky ockovani proti
hepatitidé B. Podle védecké studie, kterou piedkladaji st€Zzovatelé v replice, statisticky
kazdy rok v CR o¢kovéni proti hepatitidé typu B miZze zptisobit sedmi détem zavazné a
dozivotni postizeni. Poméfovani protichiidnych z4jmi tedy vyzniva spiSe proti
proporcionalité povinného plosného ockovani proti hepatitidé B.

26.  Proto neni S podivem, Ze nez bylo povinné ockovani proti této nemoci zavedeno,
odborna analyza Statniho zdravotniho ustavu zavedeni ploSného povinného ockovani
nedoporudila. Z jakého diivodu byla tedy povinnost stanovena, nevime, coz je prave i
dasledkem skutecnosti, Ze povinnost je stanovena pouze vyhldskou bez jakékoliv
vetejné debaty v parlamentu, divodovych zprav atd. Vlada ve svém vyjadreni k istavni
stiznosti povinnost o¢kovani proti hepatitidé B ospravedliuje pouze tim, ze v piipadé
infekce malych déti je riziko vazného pribehu nemoci mnohem vyssi. Tento argument
vSak souvisi s ochranou vefejného zdravi pouze omezené. Primdrn€ se totiz tyka
ochrany individudlniho zdravi nakazené osoby. Pfitom pro ochranu vetejného zdravi je
mnohem podstatnéj$i otazka ptenositelnosti nemoci. Za téchto okolnosti nelze dospét
k zavéru o proporcionalit¢é povinnosti ofkovani proti hepatitidé B. Pfitom je
samoziejmé, ze opodstatnénost zasahu do zakladniho prava a jeho pfimefenost musi
prokézat ten, ktery do néj zasahuje, tedy v tomto piipad€¢ ministerstvo zdravotnictvi.

27.  Zavérem je nutno zminit, Ze jednim z povinnych ockovani je i ockovani proti
tetanu, které viibec neohrozuje svou nakazlivosti od jednoho ditéte ostatni déti. U tohoto
ockovani tedy neni ve hie ani zdjem na ochrané vetejného zdravi, ani na ochrané prav
druhych. Divodem zavedeni ockovaci povinnosti v tomto piipadé je tedy ziejmé
ochrana déti pted rozhodnutim rodi¢t. Dochazi tim k zdsahu do rodinnych vztahl a
rodi¢ovskych prav (¢l. 8 Umluvy a ¢l. 10 a 32 Listiny), aniz by to bylo pfedmétem
politické deliberace v parlamentu a rozhodnuti — zda si politickd vétSina v naSi zemi
mysli, Ze stat vi Iépe, co je pro déti dobré, nez jejich rodice. Test proporcionality by pak
VvV tomto pifipadé¢ musel byt jest¢ o néco pfisngjsi s prihlédnutim k tomu, Ze zde proti
sob¢ stoji prava rodici rozhodovat o svych détech proti statem stanovenému a
chranénému pravu ditéte (jehoz ochrana i1 proti ostatnim Skodlivym rodi¢ovskym
zasahim je ostatné zajiSténa klasickymi odpovédnostnimi nastroji vefejného i
soukromého prava).

28. S politovanim konstatuji, Zze vétSina v nalezu zadné vyse uvedené uvahy o
proporcionalité soucasné upravy ockovaci povinnosti neprovedla. Pométovani
protichiidnych zajmu ¢inéné v bodech 78-84 nalezu je velmi povrchni a fakticky zadny
test proporcionality neni proveden. Odlivodnéni jen odkazuje na tfi doporuceni
mezinarodnich organii a statistiky poklesu nemocnosti u tff nemoci po zavedeni
plosného ockovani. Statistiky jsou v analyze proporcionality jisté¢ relevantni, avSak
tykaji se pouze tfi nemoci z deviti a navic dokazuji pouze potenciondlni uGcinnost
vakcina¢nich programl, coz je vSak pouze jeden =z faktori v poméfovani.
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K mezinarodnim doporucenim odkazovanym v odtiivodnéni v bodech 81-83 lze uvést,
ze ty se tykaji pouze obecné vhodnosti ockovacich programii. Ani jeden z
uvedenych dokumentii vSak nedoporucuje, aby ockovani bylo povinné, a uz vibec
nedoporucuje, Ze ma byt povinné o&kovani proti deviti nemocem, jak je tomu v Ceské
republice. S ohledem na piiklad hepatitidy B zminéné vySe lze také poznamenat, Ze
ockovani proti této nemoci zadny ztéchto dokumentl ani nezminuje. Z téchto
dokumentt tedy Ize o proporcionalité Ceské upravy povinného ockovani dovodit pouze
velmi malo, pokud viibec néco.

29. Stale nelze opomenout, Zze v nyni posuzované véci jde o zasah do prava na
nedotknutelnost osoby, coz je, jak i1 nalez nakonec konstatuje, jedno z ptfednich
zakladnich lidskych prav (bod 56). Jako takové musi mit mnohem rigor6znéjsi ustavni
prezkum, nez jaky nalezneme v tomto nalezu.

5. Shrnuti

30. Soucasnou ¢eskou pravni Gpravu povinného ockovani shledavam v rozporu se
zakladnim pravem na nedotknutelnost osoby, nebot’ rozsah povinného ockovani je zcela
ponechan na vuli ministerstva zdravotnictvi a neni stanoven zédkonem, jak vyzaduje
Listina. Zaroven V soucasné dob¢ pravni Gprava ani nesplituje pozadavek pfiméfenosti
zasahu do zakladniho prava, nebot’ sledovaného cile (ochrany vefejného zdravi) by Slo
dosdhnout ve stejné mife SetrnéjSimi prostredky, pfi kterych by vybér vakciny a
davkovani byl ponechan na samotnych rodic¢ich po konzultaci s 1ékafi; soucasna pravni
uprava neobsahuje objektivni odpovédnost statu za Skodu na zdravi jedince, ktery se
podrobil povinnému oc€kovani; a nakonec vycet nemoci, proti kterym je povinné
ockovani stanoveno, je nadmérny, nebot u vSech neni tato povinnost dostate¢né
odtivodnéna ochranou vetejného zdravi.

31. Bohuzel vtéto véci vétsina Ustavniho soudu spiSe hodnotila kvalitu
zdravotnické péde v Ceské republice ¢i soudila rodide, kteii svou kritikou stavajici
o¢kovaci povinnosti v Ceské republice mohou vystavit riziku své &i cizi déti, coz viak
neni kol strazce ustavnosti. Ustavni soud tak podle mého nizoru nedostal své
povinnosti bez pfedsudki a z pohledu své odbornosti posoudit Gstavni konformitu
napadené pravni upravy jako ve vSech ostatnich ptipadech.

V Brné dne 27. ledna 2015

Katefina Simackova
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